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COMMENT
Lassoing the Loophole: The Need to
Rope in the Use of the Domestic Well

Loophole by Subdividers in New
Mexico*
INTRODUCTION
In a small community just north of Albuquerque, New Mexico a
subdivision which will rely on 26 individual domestic wells for its water
supply was approved despite geohydrologic data which indicates that some
of the lots within the subdivision may not contain enough water to run
modem appliances. Neighboring residents opposed the subdivision because
they believe that the development threatens water supplies for existing
homes. In fact, the paucity of geohydrologic data for the area makes it
unclear whether an adequate long-term water supply exists for the
community's current residents. Despite these uncertainties, the county's
action in approving the subdivision was perfectly legal under current
subdivision and water statutes in New Mexico.
Approval of the Villas de las Huertas subdivision in Placitas, New
Mexico, highlighted a loophole contained in New Mexico's subdivision and
water laws which jeopardizes effective management of the State's surface
and groundwater supplies. Under current laws, subdividers generally may
decide whether to use individual domestic, shared or community wells
within a subdivision.1 In fact, there is not effective regulatory control over
subdividers' use of individual domestic and shared wells. This regulatory
gap has been nicknamed the "domestic well loophole."
The lack of regulatory control over the use of individual domestic
and shared wells is problematic for several reasons. The use of a particular
type of water system within a subdivision can adversely affect surface and
ground water management plans. Ineffective water management in turn
* Copyright 1997 by Jocelyn Drennan. All rights reserved. No part of this article may
be reproduced in any form or by any electronic or mechanical means including information
storage and retrieval systems without written permission from the author.
1. An individual domestic well serves a single household. Shared wells generally serve
two to six households. Persons apply for permission to drill individual domestic and shared
wells under N.M. STAT. ANN. § 72-12-1 (Michie Repl. Pampl. 1997). Community wells are
water supply systems that involve multiple service connections and that are not applied for
under § 72-12-1. BRIAN C. WILSON, NEW MEXICo STATE ENGINEER OFFICE, WATER
CONSERVATION AND QUANTIFICATION OF WATER DEMANDS IN SUvDIVISIONS: A GUIDANCE

MANUAL FOR PUBUC OFFICIALs AND DEVELOPERS 20 (1996).
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can jeopardize a community's water supplies. The ramifications of poor
water management by a community also may be felt statewide because of
the interrelationships among various ground and surface water bodies.
State and local concern about the domestic well loophole has
escalated in recent years. As a result of population growth, subdivision
development is proliferating in several New Mexico counties. Subdivisions
are increasingly built in formerly rural counties where geohydrologic data
is inadequate, water supplies cannot meet user demands, and regulation of
water supply systems is nominal.
Public officials in New Mexico have begun to respond to the threats
posed by the domestic well loophole. In 1995, the New Mexico legislature
enacted several amendments to the statute that governs subdivision
development in counties. The State Engineer, counties and associations also
have begun the process of developing and proposing regulations that may
help redress problems produced by the loophole.
This comment explains the problems that the domestic loophole
generates and examines proposed solutions to the problems. The first
section describes the Villas de las Huertas subdivision approval process to
illustrate the problems which can result from the domestic well loophole.
The second section outlines the regulatory framework that accounts for the
domestic well loophole. The third section reviews water management
problems that may arise as a result of the loophole. The fourth section
explains why reform is necessary. The fifth section critiques and suggests
refinements to recently proposed regulatory solutions.
I. Case Study: the Villas de las Huertas Subdivision (VDLH)
Many of the problems generated by the use of individual domestic
wells in subdivisions surfaced during a recent subdivision approval process
in Placitas, a small community located in Sandoval County, New Mexico.
A developer proposed to build 26 homes, each of which would rely on an
individual domestic well for household water supplies. Several community
residents protested the proposed use of individual domestic wells, arguing
that the new wells would interfere with existing water supply systems and
that the use of a community water system was preferable because of local
geohydrologic conditions.
Approval of the subdivision was controversial because of
uncertainties about the sufficiency of the water supply for the proposed
subdivision and existing homes. The VDLH subdivision lies above the
Madera Limestone Aquifer (MLA) which "is [the] principal aquifer in a
corridor along the east flank of the Sandia and the Manzano Mountains
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[that spans] from [the] Manzano[s] into Santa Fe County." 2 Little
information has been gathered about the MLA with respect to the quantity
of water stored in the aquifer, its interrelationships with other surface and
ground water bodies, its rate of recharge, or its sources of recharge.3 In fact,
it is unclear whether current groundwater withdrawals are resulting in the
mining of the aquifer.4
The information that has been gathered about the MLA indicates
that the aquifer may not provide an adequate water supply for households
within the subdivision because of the aquifer's geohydrologic
characteristics. A report prepared by the geohydrologist hired by the
subdivider concluded that: "[Well] [p]roduction varies as a function of the
number and width of fractures and... cavities that are present ....[W]ell
production will vary within the property depending upon the amount of
fractures ...that are present within a given location."' Another study
confirmed this variability:
The overall drilling experience for the Madera terrain has
been that about one well in five can be expected to be a dry
hole.... [M]any of the wells that are producible yield such
small quantities of water that depending on them as a water
supply for home[s] with modem conveniences is impractical.6
Artesian conditions that produce significant fluctuations in
groundwater levels are also present within the subdivision site." All of this

2. CLAY ILMER & AsSOcIATES, GEOHYDROLOGIC AND SOIIS REPORT FOR THE DANSFELSER
PLACITAS SUBDWIION, SANDOVAL COUNTY,NEW MEXICO 6 (Oct. 1994) [hereinafter REPORT 11.
3. The term "recharge" refers to the natural replenishment of water that has been
withdrawn from an aquifer. Sources of recharge include precipitation and hydrologically
connected ground and surface water bodies. Susan Batty Peterson, Designation and Protection
of CriticalGroundwaterAreas, BYU L REV. 1393,1394 (1991). Precipitation is one of the sources
of recharge for the area near the subdivision. REPORT 1,supra note 2, at 7. The principal study
on the area surrounding the subdivision was conducted in 1980. F.B. TITUS,NEW MEXICO
INSTITUTE OF MINING AND TECHNOLOGY, GROUNDWATER IN THE SANDIA AND MANZANO
MOUNTAINS, NEW MEXICO. NEW MEXICO BUREAU OF MINES AND MINERAL RESOURCES
HYDROLOGIC REPORT (1980).

4. Mining occurs when the rate of water withdrawal exceeds the rate of water recharge.
Mining eventually may lead to the permanent decline or exhaustion of a water source.
Peterson, supra note 3, at 1394; Douglas L. Grant, Reasonable GroundwaterPumping Levels
Under the AppropriationDoctrine:The Law and Underlying Economic Goals, 21 NAT. RESOURCES
J. 1, 4 (1981).
5. REPORT 1, supranote 2, at 6.
6. TITus, supra note 3, at 33.
7.

CLAY KLMER &AsSOaATES, ADDENDUM TO GEoHYDROLOGIC REPORT FOR VILLA[SJ OD

LAS HUERTASSUBDr ION 7-8 (1995) [hereinafter REPORT 2]; see also REPORT 1, supranote 2,
at 9. Artesian conditions exist when water in an aquifer is under pressure because of
overlying impervious formations. A. DAN TARLoCK, LAW OF WATER RIGHTS AND RESOURCES

§ 4.02[11 (1989).
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datta indicates that purchasers of lots within the subdivision may acquire
property that does not contain enough water to meet daily household
needs.
The potential long-term effects of the use of 26 individual domestic
wells is also unknown. The MLA is a limestone aquifer! In contrast to
sandstone aquifers that have a homogenous composition, limestone aquifers
are characterized by cavities that contain water.9 The existence of extensive
faulting within the MLA near the site of the subdivision may produce longterm water supply problems because faults within a limestone aquifer can
prevent recharge of the crevices where wells are drilled."0 Thus, a well may
produce a sufficient quantity of water for a period of time and then go dry
because of a lack of recharge.
Another long-term concern is the potential effect of the use of
individual domestic wells upon various surface and ground water bodies
in Placitas. The subdivision is located near an acequia." If the water bodies
supplying the MLA and the acequia are interconnected, pumping from the
wells could interfere with local irrigation practices. The VDLH subdivision
also is situated near several underground springs that flow into a pipeline
that supplies water for community households. 2 Pumping effects from
individual domestic wells in the subdivision could alter the flow of these
water bodies, thereby affecting the water supply for local residents. 3
Many of these geohydrologic concerns emerged during an
acrimonious and prolonged subdivision plat review process. When the
subdivider initially filed his plat application in December of 1994, the
provision of water to the subdivision was not an issue. Rather, formal
consideration of the subdivider's proposal was delayed for several months

8.

REPORT 1, supra note 2, at 6; REPORT 2, supra note 7, at 7.

9. See David Todd, Common Resources, PrivateRights and Liabilities:A Case Study on
Texas Groundwater Law, 32 NAT. RESOURCES J. 233, 241 (1992); interview with Souren Ala,
geohydrologist, in Albuquerque, N.M. (Oct. 12,1995).
10. Interview with Souren Ala, supra note 9.
11. An acequia is a community water system that is used to allocate water resources for

irrigation. The water flows through a ditch or canal system. Members of an acequia
association are accorded certain water rights pursuant to the rules of an association. See also,
STANLEY CRAWFORD, MAJORDOMO: CHRONICLE OF AN ACEQUIA IN NORTHERN NEW MExico
(1988). See generally, IRA G. CLARK, WATER IN NEW MEXICO. A HISTORY OF ITS MANAGEMENT
AND USE (1987).
12. Interview with Souren Ala, supranote 9.
13. Letter from Souren Ala, geohydrologist, to Sandoval County Board of County
Commissioners 2 (July 19, 1995) (on file with the University of New Mexico Law Library);
REPORT 2, supra note 7, at 8- 9.
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because of non-water related problems with the subdivider's application. 4
Challenges to the subdivider's proposed use of individual domestic
wells began to emerge in February of 1995. A local geohydrologist wrote a
letter to the Sandoval County Board of County Commissioners which
expressed his concerns about the potential effect of individual domestic
wells upon area water supplies and which critiqued the subdivider's
geohydrologic statement. 5 A local planning official relayed this document
to the Office of the State Engineer (SEO), the state agency which is primarily
responsible for determining whether a subdivider's proposed water
delivery system complies with applicable state and county regulations.16
After reviewing the geohydrologist's letter and the subdivider's
application materials, the SEO revised its earlier determination 7 that the
subdivider's proposal satisfied the applicable regulations. 8 The SEO
concluded that the subdivider's disclosure statement was inadequate
because the statement failed to set forth legal limitations on the amount of
water permitted for individual domestic wells and to convey that water
supply problems might exist for subdivision residents. 9 After the
subdivider revised his disclosure statement to incorporate modifications
recommended by the SEO and supplemented his geohydrologic report,'

14. Intervenor's Brief at 6-7, Hightower v. Board of Comm'rs of Sandoval County, No.
SD-95-311 (CV). The County did request clarification about the subdivider's water
drawdown estimates but there was no indication that water supply issues would be a major
issue in the subdivision review process. Id. at 7.
15. Letter from Souren Ala, geohydrologist, to Sandoval Board of County
Commissioners (Feb. 23, 1995) (on file with the University of New Mexico Law Library). Ala
pointed out several problems with the geohydrologist's hydrological analysis, including
errors in the water drawdown and availability analyses. Id.
16. See N.M. STAT. ANN. § 47-6-11 (Michie Repl. Pampl. 1995). When subdividers file plat
applications, they must submit information to county zoning officials about various
components of the subdivision, including plans for terrain management, water supply
systems and roads. The information submitted by the subdivider is forwarded to different
state agencies that review the information to ensure that the subdivider has complied with
applicable state and local regulations. See id.; see generally N.M. STAT. ANN. §§ 47-6-1 to 47-629 (Michie Repl. Pampl. 1995 & Supp. 1996) (New Mexico Subdivision Act).
17. Memorandum from Sam Salazar, SEO Water Resource Specialist, to Don Lopez,
Acting State Engineer (Jan. 12,1995) (on file with the University of New Mexico Law Library).
The only issue that Salazar raised was the fact that well drillers would have to comply with
artesian well regulations if artesian conditions existed within a subdivision lot. See N.M.
STAT. ANN. §§ 72-13-1 to 72-13-12 (Michie Repl. Pampl. 1997) (artesian well regulations).
18. Memorandum from Tom Morrison, Chief Hydrology Section, to Thomas C. Turney,
State Engineer 1-4 (May 1, 1995) (on file with the University of New Mexico Law Library)
[hereinafter Morrison Memo].
19. Id.
20. The subdivider revised his report to state that individuals may only obtain three
acre feet per annum with a domestic well and to acknowledge that dry or marginally
producing wells might be drilled within the subdivision. REPORT 2, supra note 7, at 5.
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the SEO concluded that the disclosure statement complied with the
applicable regulations.'
At a contentious public hearing in July 1995, the subdivider's plat
application was reviewed by the Sandoval County Board of County
Commissioners. Prior to and throughout the hearing, local residents
protested the subdivider's planned use of individual domestic wells. The
residents expressed concern about the effect of 26 individual domestic wells
upon area water supplies and wells. ' They argued that a community water
supply system was preferable because of local geohydrologic and water
quality conditions.3 The subdivider responded to the residents' arguments
by contending that the geohydrologic impact of individual and domestic
wells would be identical, that the administration of a community well
would be impractical for the subdivision, and that there would be an
increased risk of water contamination for subdivision residents with a
community well.'
Despite lingering questions about the availability of water for the
subdivision, the county commissioners voted to grant simultaneous
preliminary and final plat approval of the VDLH plat application.
Throughout the hearing, county commissioners expressed their frustration
about the water supply issue. Some county officials argued that the SEO
had abdicated its water management role.Z Other county officials professed
their ignorance about hydrology and water supply.26 None of the
commissioners voted to delay final consideration of the plat application
despite the availability of funding for an additional geohydrologic study of
the area and the existence of a moratorium on subdivision approvals in

21. Morrison Memo, supra note 18, at 4-5.
22. See, e.g., Letter from Carl Hertel, Placitas resident, to Sandoval County Board of
County Commr's (July 14,1995) (expressing concern about the potential impact of individual
domestic wells on the local acequia) (on file with the University of New Mexico Law Library);
letter from Maureen Hightower, Placitas resident, to Commissioner Patrick Baca, Sandoval
County Board of County Commissioners (July 19, 1995) (stating concerns about potential
impairment of senior water rights) (on file with the University of New Mexico Law Library).
23. One resident, for example, pointed out that the use of 26 individual wells rather
than a single community well would increase the probability of interference with the Placitas
water pipeline. The use of a community well would trigger water quality and well
construction standards and the use of a community water system would encourage water
conservation. Letter from Souren Ala, supra note 13, at 2-3. The homeowner also noted that
he had expended thousands of dollars on his own individual domestic well to improve the
quality and quantity of his household water supply. Id. at 1.
24. Intervenor's Brief at 6-7, Hightower v. Board of Comm'rs of Sandoval County, No.

SD-95-311 (CV).
25. Transcript of Sandoval County Commissioners' Hearing 6 (July 20,1995).

26. Id.at 7.
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effect at the time of the hearing.' Instead, the commissioners voted to allow
the use of individual domestic wells.s
Approval of the VDLH subdivision was technically legal under the
applicable state and county subdivision regulations. The subdivider
obtained approval from all of the state and local agencies that are required
to review plat applications.' The SEO concluded that the subdivider's
amended disclosure statement satisfied the applicable water supply
regulations." The SEO did qualify its approval of the use of individual
domestic wells because of his conclusion that well production rates would

27. Letter from Souren Ala, geohydrologist, to Sandoval County Board of County
Commissioners 2 (une 21,1995) (noting that $10,000 had been set aside by Sandoval County
to perform a study of geohydrologic conditions in Placitas) (on file with the University ofNew
Mexico Law Library); Intervenor's Brief at 1-2, Hightower, SD-95-311 (CV) (explaining that
the moratorium was imposed so that Sandoval County could consider modifications of
planning, zoning and subdivision regulations for the Placitas area).
28. The commissioners voted 5 to i to approve the VDLH subdivision. Intervenor's Brief
at 9, Hightower, SD-95-311 (CV). Residents subsequently appealed the decision of the
commissioners in state district court. Hightower v. Board of Comm'rs of Sandoval County,
No. SD-95-311 (CV). The residents lost at the district court level. The New Mexico Court of
Appeals affirmed the district court ruling and the New Mexico Supreme Court quashed the
writ of certiorari.
29. Respondent's Brief on Appeal at 2, Hightower,SD-95-311 (CV). Other agencies who
are responsible for reviewing subdivision plat agencies include the Environment
Improvement Division (EID) (water quality and waste disposal issues), the Highway
Department (highway access matters), and the Soil and Conservation District (terrain
management issues). See N.M. STAT. ANN. § 47-6-11(F) (Effective July 1,1996); § 47-6-11(E)
(Effective until July 1, 1996) (Michie Repl. Pampl. 1995).
30. Morrison Memo, supra note 18, at 4. Under the New Mexico Subdivision Act, the
subdivider had to prove that his water supply proposals complied with state and county
subdivision regulations and that his water supply proposals were feasible. § 47-6-11. The
SEO concluded that the subdivider disclosed the requisite information and that the SA
permitted the use of individual domestic wells. Morrison Memo, supranote 18, at 4.
The Sandoval County regulations for individual domestic wells in effect at the time of the
VDLH subdivision plat review process were nominal. Under the county regulations, the
subdivider was simply required to inform county officials that he planned to use individual
domestic wells. SANDOVAL COUNTY, N.M., LAND SuBDIVIsION REGULATIONS § 13 (1973)
[hereinafter SANDOVAL SUBDIVISION REGULATIONS]. These regulations also required
subdividers to disclose the following information to prospective purchasers: limitations on
domestic water uses, the average maximum depth of the water supply, lithological
characteristics of the aquifer, recommended pump settings, and estimated yield of gallons
per minute. Id. at Exhibit A. The SEO concluded that the subdivider satisfied these
requirements. Morrison Memo, supra note 18, at 4. Various planning provisions in the
Sandoval County Comprehensive Plan that encourage the use of community well systems
and the protection of area water supplies were apparently deemed non-controlling. See
Sandoval County, N.M., Sandoval County Comprehensive Plan § 1(C) (1989) (natural
resources protection policies).
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vary within the subdivision.31 The qualified support of the SEO, however,
did not constitute a basis for denying the plat application.
Approval of the VDLH subdivision exposed several problems with
the current regulatory framework for water systems for subdivisions. The
approval indicates that there are not effective state or local governmental
checks on the use of particular water supply systems when geohydrologic
problems may exist at a subdivision site. In particular, the plat review
process exposed the inadequacy of the water supply subdivision
regulations in some communities where extensive subdivision growth is
occurring. The approval also highlighted several of the water and land
management problems that can arise from the use of individual and shared
wells in subdivisions.
II.BACKGROUND
A. Subdivision Regulation in New Mexico
In New Mexico, counties may regulate land and subdivision
development through the exercise of their police and zoning powers. Each
county is vested with "those powers necessary and proper to provide for
the safety, preserve the health [and] promote the prosperity" of county
inhabitants.32 Pursuant to these general police powers and statutory grants
of zoning authority, each county may enact a comprehensive plan and land
use regulations.' A county's zoning regulations must conform to a
comprehensive plan and must be designed, in part, to promote the health
and general welfare of county inhabitants and to facilitate the adequate
provision of water to residents.'
Counties also have been vested with specific authority to regulate
subdivisions. In New Mexico, subdivision regulation that occurs outside of

31. Morrison Memo, supra note 18, at 4.
32. N.M. STAT. ANN. § 4-37-1 (Michie Repl. Pampl. 1992). In addition, counties "are
granted the same powers that are granted municipalities except for those powers that are
inconsistent with statutory or constitutional limitations placed on counties." Id. For general
municipal powers see N.M. STAT. ANN. §§ 3-18-1 to 3-18-31 (Michie Cumil. Supp. 1997) and
N.M. STAT. ANN. §§ 3-19-1 to 3-19-12 (Michie Cum. Supp. 1997). Counties can contract with
state agencies for assistance with developing the regulations. N.M. STAT. ANN. § 3-21-12
(Michie Cum. Supp. 1997).
33. Board of Comm'rs of the County of San Miguel v. Las Vegas, 622 P.2d 695 (N.M.
1980); see also N.M. STAT. ANN. § 3-21-5 (Michie Repl. Pampl. 1995) (zoning regulations must
conform with comprehensive plan).
34. § 3-21-5 The statute also authorizes counties to restrict the number and location of
buildings, including residences, to protect the health and safety of county residents. Id.
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municipalities is governed by the New Mexico Subdivision Act (SA)' and
county regulations adopted pursuant to the SA. 6 Under the SA, a
subdivision consists of "the division of a surface area of land, including
land within a previously approved subdivision, into two or more parcels for
the purpose of sale, lease . . .or for building development, whether
immediate or future ..... 7The scope of regulation for subdivisions varies
according to the number and the size of lots in a proposed subdivision. 8
The statutory provisions that specifically address water supply
matters for subdivisions are in a state of transition because of recently

35. N.M. STAT. ANN. §§ 47-6-1 to 47-6-29 (Michie Repl. Pampl. 1995 & Supp. 1996).
Subdivisions within municipalities are generally controlled by N.M. STAT. ANN. §§ 3-20-1 to
3-20-16 (Michie Repl. Pampl. 1995). For a history of the county subdivision act, see Amy
Landau, Definitional Loopholes Limit New Mexico Counties' Authority to Regulate Subdivisions,
24 NAT. REsouRcKsJ. 1082 (1984).

-

36. N.M. STAT. ANN. § 47-6-9(A) (types of subdivision regulations counties must
develop); see also N.M. STAT. ANN. § 47-6-10 (procedures for adopting county regulations).
An elected board of county commissioners generally exercises county zoning powers. See
N.M. STAT. ANN. §§ 4-38-1 (county powers exercised by county commissioners), 4-38-6
(election procedures for county commissioners) (Michie Repl. Pampl. 1992); see also N.M.
STAT. ANN. §§ 4-37-1 (Michie Repl. Pampl. 1992) (county police powers exercised by county
commissioners), 47-6-9(A) (county commissioners regulate subdivision development within
county boundaries).
The commissioners, however, may create and delegate some zoning matters to other
county planning bodies. See N.M.STAT. ANN. § 3-21-7 (Michie Repl. Pampl. 1995)
(authorizing establishment and delegation of some zoning matters to local planning bodies).
In Sandoval County, for example, the Planning and Zoning Commission (PZC) is responsible
for initially reviewing a subdivision plat application. The PZC ensures that the subdivider's
plat application is complete. The PZC then makes a recommendation to the Sandoval County
Board of County Commissioners about whether to grant plat approval. Intervenor's Brief at
6-9, Hightower v. Board of Comm'rs of Sandoval County, No. SD-95-311 (CV).
37. N.M. STAT. ANN. § 47-6-2(J) (Effective July 1,1996) (Michie Repl. Pampl. 1995).
38. The SA divides subdivisions into different categories for purposes of regulation. A
type one subdivision is "any subdivision containing five hundred or more parcels, any one
of which is less than ten acres in size." N.M. STAT. ANN. § 47-6-2(N) (Effective July 1,1996).
A type two subdivision is "any subdivision containing not fewer than twenty-five but not
more than four hundred ninety-nine parcels, any one of which is less than ten acres in size."
N.M. STAT. ANN. § 47-6-2(0) (Effective July 1, 1996). A type three subdivision is "any
subdivision containing not more than twenty-four parcels, any one of which is less than ten
acres in size." N.M. STAT. ANN. § 47-6-2(P) (Effective July 1,1996). A type four subdivision
is "any subdivision containing twenty-five or more parcels, each of which is ten acres or
more in size." N.M. STAT. ANN. § 47-6-2(Q) (Effective July 1,1996). A type five subdivision
is "any subdivision containing not more than twenty-four parcels, each of which is ten acres
or more in size." N.M. STAT. ANN. § 47-6-2(R) (Effective July 1,1996). This comment focuses
primarily upon type one and type two subdivisions because they typically pose the gravest
threat to water management in New Mexico.
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enacted amendments to the SA. 39 Under the Act, subdividers within all
counties must disclose information to prospective purchasers about water
availability and water supply systems for subdivision households.'"
Currently, with the exception of three counties,"' the board of county
commissioners for each county must adopt regulations which "seto forth
the county's requirement for [enough water for subdivision use]." 2 As of
July 1, 1997, the board of county commissioners for each county in New
Mexico must develop regulations which set forth the county's requirements
for quantifying the maximum annual water requirement of a subdivision,
assessing water availability to meet the annual water needs of a subdivision,
and conserving water. 3 Under the amended version of the SA, counties
may "adopt subdivision regulations which are more stringent than the
requirements set forth in the SA, provided that the county has adopted a
comprehensive plan... and the regulations are consistent with such plan.""
Finally, if subdivision wells require certain types of water appropriations,
subdividers must provide a copy of a valid water permit that indicates that
the subdivider owns enough water rights to meet the annual water needs
of the proposed subdivision. 5

39. In 1995, the New Mexico State legislature enacted several amendments to the SA.
The text of the Act indicates that the amendments are effective for all counties as of July 1,
1996. In reality, however, many of the amendments relating to subdivision water supplies
will not become enforceable in most counties until July 1,1997. See N.M. STAT. ANN. § 47-69(C) - (D) (Effective July 1,1996) (setting out schedule for when each county must adopt new
regulations); see generally N.M. STAT. ANN. §§ 47-6-1 to 47-6-29 (Michie Repi. Pampl. 1995 &
Supp. 1996) (contains side-by-side versions of former and amended SA).
40. See § 47-6-17; see also § 47-6-9(A)(14) (Effective July 1, 1996) and § 47-6-9(A)(8)
(Effective until July 1, 1996) (authorizing counties to adopt disclosure requirements that
exceed the disclosure requirements contained in section 47-6-17).
41. The counties are Bernalillo, Santa Fe and Dota Ana. Under the amended version of
the SA, these counties were required to adopt more stringent regulations by July 1,1996. §
47-6-9(C) (Effective July 1,1996).
42. § 47-6-9(A)(3) (Effective July 1, 1996); § 47-6-9(A)(1) (Effective until July 1, 1996).
These counties also may enact regulations relating to "any other matter... that the board
of county commissioners feels is necessary to [ensure that development is well planned] . . . ."§ 47-6-9(A)(20) (Effective July 1, 1996). Counties also must adopt water quality
regulations. § 47-6-9(A)(5) (Effective July 1,1996); § 47-6-6(A)(2) (Effective until July 1, 1996).
This comment focuses primarily upon water quantity, not water quality issues.
43. § 47-6-9(A)(2)- (4) (Effective July 1, 1996). Under the amended Act, counties retain
authority to adopt regulations pertaining to water quality and health and safety. §§ 47-69(A)(5) (Effective July 1,1996) (water quality), § 47-6-9(20) (Effective July 1,1996) (health and
safety).
44. § 47-6-9(E) (Effective July 1, 1996). The comprehensive plan must be enacted in
accordance with § 3-21-5. Id.
45. § 47-6-11.2. A water permit must be supplied for the following types of
appropriations: N.M. STAT. ANN. §§ 72-5-1 (surface water appropriation), 72-5-23 (change in
place of use of surface water), 72-5-24 (change in purpose of use of surface water), 72-12-3
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The SA specifies that county commissioners cannot approve a
subdivision unless they conclude that the subdivider can provide water to
fulfill the proposed water uses in his disclosure statement and that the
subdivider's proposals conform with state and county subdivision
regulations. 6 Counties are assisted by the SEO in making these
determinations. 7 Under the version of the SA in effect for most counties
until July 1,1997, the SEO must review a subdivider's proposals to ensure
that the proposed uses are feasible and in compliance with state and county
subdivision water supply regulations.' Under the amended version of the
SA, the SEO must assess whether the subdivider can fulfill his proposed
water uses and whether water "sufficient in quantity to fulfill the maximum
annual water requirements of the subdivision" is available for subdivision
residents4 9
Under New Mexico law, a subdivision may be approved even if the
SEO offers an adverse assessment of the ability of a subdivider to fulfill his
water supply proposal(s). If the SEQ renders an unfavorable opinion, a
subdivider must submit additional information within a certain time period
following notification about the SEO determination.50 If the SEO does not
revise his opinion after reviewing the supplemental information, the board
of county commissioners must hold a public hearing on the issue of water
supply.' Under the amended version of the SA, a board of county
commissioners can vote to approve a subdivision after a public hearing if
a majority of the commissioners concludes that the adverse SEO assessment
is factually or legally incorrect.52 Alternatively, the commissioners can
condition plat approval upon the subdivider's fulfillment of certain

(community well application), 72-12-7 (change in location of a well) (Michie Repl. Pampl.

1997).
46. See § 47-6-11(C) (Effective July 1, 1996); § 47-6-11(B) (Effective until July 1,1996).
Specifically, a subdivider must "reasonably demonstrate' that he can fulfill the requirements
of the SA. Id.
47. Id.
48. § 47-6-11(F)(1) (Effective July 1,1996).
49. Id.
50. Under the former version of the SA, the time period was 45 days. § 47-6-11(G)
(Effective until July 1, 1996). Under the amended Act, the time period is 30 days. § 47-611(H)(2) (Effective July 1, 1996).
51. N.M. STAT. ANN. § 47-6-11(H) (Effective July 1,1996); § 47-6-11(G) (Effective until
July 1, 1996).
52. § 47-6-11(H) (Effective July 1,1996). The burden is on the subdivider to prove that
the adverse opinion of the SEO is incorrect as to a legal or factual matter. See id. County
commissioners can grant final approval if the subdivider "reasonably demonstrate[s" that
his proposals conform to state and local subdivision regulations. See § 47-6-11(D) (Effective
July 1, 1996).
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requirements, including the use of a particular water supply system.53
The SEO exercises a more limited role in assessing a subdivider's
plat application than language of the SA may suggest. The SEO has chosen
to narrowly construe its assessment authority under the Act. The head of
the SEO Legal Division recently concluded that the role of the SEO under
the SA is confined to offering three opinions: whether the subdivider's
water proposals conform with county subdivision regulations, whether the
subdivider can fulfill the proposals in his disclosure statement, and whether
the subdivider can fulfill his proposals for providing water.5
The assessment authority of the SEO is even more limited when a
developer proposes to use individual domestic or shared wells in a
subdivision. The SEO has concluded that it is not authorized to review
whether the use of individual domestic or shared wells will interfere with
existing water rights or result in excessive water table declines. If a county
wishes to address these issues, the county must retain a private consulting
firm.57 The SEO, however, may comment upon water drawdown,
availability and conservation issues if a subdivider proposes to install a
community water system."
B.

Synopsis of Water Law and Well Regulations

In New Mexico the doctrine of prior appropriation controls the
acquisition and exercise of water rights." Under prior appropriation
principles, the senior (or first) appropriator's right to take and use water is
superior against junior (or subsequent) appropriators as long as the senior

53. The ability of counties to condition plat approval is an implied power that stems
from a county's general police powers. See N.M. STAT. ANN. § 3-21-1 (Michie Cum. Supp.
1997) (zoning authority of counties); N.M. STAT. ANN. § 4-37-1 (Michie Repl. Pampl. 1992)
(general police powers of counties); see also Parker v. Board of Comm'rs of Dona Ana
County, 603 P.2d 1098 (N.M. 1979) (refers to a conditional approval of a subdivision); § 47-611.3 (alluding to conditional approval of a subdivision plat).
54. See § 47-6-11.
55. Morrison Memo, supra note 18, at 4. If a developer proposes to use individual
domestic wells, the SEO does not address the third issue. Id. The legal opinions offered by
the SEO may vary slightly when the 1995 amendments to the SA become effective in all
counties. The SEO will be restricted to determining whether the subdivider's water supply
proposals are feasible and whether the subdivider can supply water to meet the annual
water needs of a subdivision. See § 47-6-11(F)(1) (Effective July 1, 1996).
56. Morrison Memo, supra note 18, at 4-5.
57. Id. at 5.
58. Id. at 4.
59. N.M. CoNsr. art. XVI, § 2 ("[plriority of appropriation shall give the better right");
see also TARLOCK, supranote 7, § 6.03[1]. In New Mexico, the doctrine of prior appropriation
applies to both surface and ground water. Yeo v. Tweedy, 286 P. 970, 972 (N.M. 1929).
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appropriator puts the water to beneficial use.' In times of scarcity, senior
appropriators who have put water to beneficial use receive priority over
junior appropriators.6' Thus, if a water shortage exists, junior appropriators
may not receive any water in order to ensure that the water rights of senior
appropriators are satisfied. After the available water supply from a water
body has been fully appropriated, the SEO typically rejects any new water
permit applications for the water body.62
In New Mexico, the SEO has principal responsibility for allocating
and managing the State's water resources.' Any person who seeks to
acquire water rights, transfer existing water rights, or change an existing
use of water rights within a declared underground basin must apply to the
state engineer for approval." Individuals who wish to install a groundwater

60. Charles T. DuMars & Michele Minnis, New Mexico Water Law: DeterminingPublic
Welfare Values in Water Rights Allocation, 31 ARiz. L. REv.817, 819 (1989). The New Mexico
legislature and courts have declined to specifically define or enumerate which water uses
qualify as "beneficial uses." The term has been construed broadly. The New Mexico Court
of Appeals, for example, recently explained that the concept of beneficial use "requires
actual use for some purpose that is socially accepted as beneficial." State ex rel. Martinez v.
McDermett, 901 P.2d 745,748 (N.M. Ct. App. 1995); see also Charles T.DuMars, New Mexico
Water Law: An Overview and Discussion of Current Issues, 22 NAT. RESOURCES J. 1045, 1047

(1982) (listing various beneficial uses) [hereinafter DuMars, Overview].
The term "beneficial use" actually incorporates several component water law principles.
In New Mexico, beneficial use is "the basis, the measure and the limit of the right to the use
of water." N.M. Cops,. art. XVI, § 3. This language has been interpreted to mean that
(1) one can only acquire a property right in water if he 'bases' that right on
[a] beneficial use of water, (2) the size of the right is to be measured by the
quantity beneficially used, and (3) the right will be 'limited' [or forsaken]
if one fails to beneficially use it ....
Charles T. DuMars, Changing Interpretationsof New Mexico's ConstitutionalProvisions
Allocating Water Resources: Integrating Private Property Rights and Public Values, 26 N.M. L.
REv. 367,369 (1996) [hereinafter DuMars, Interpretations].
61. Douglas L Grant, The Complexities ofManaging HydrologicallyConnected Surface and
Groundwater Under the AppropriationDoctrine,22 LAND & WATER L REV.65-66 (1987).
62. WISON, supra note 1, at 33; Grant, supra note 61, at 65. See also DuMars, Overview,
supra note 60, at 1047, for a brief explanation of how the SEO apportions water rights for a
water body.
63. See, e.g., N.M. STAT. ANN. §§ 72-2-1 (SEO vested with general supervision of the
measurement and allocation of waters in New Mexico), 72-2-8 (SEO may adopt and enforce
regulations relating to management of the State's water resources) (Michie Repl. Pampl.
1997). Other state agencies and local political bodies exercise some authority over the
management and use of water resources. See DuMars, Overview, supra note 60, at 1048;
DuMars & Minnis, supranote 60, at 822.
64. The SEO exercises jurisdiction over both surface and groundwater bodies. See
DuMars & Minnis, supra note 60, at 819, for an explanation of the SEO's jurisdiction over
surface water bodies. The jurisdiction of the SEO over groundwater bodies is limited to
"declared" underground basins. McBee v. Reynolds, 399 P.2d 110, 114 (N.M. 1965). A
declared underground basin is a water body that has reasonably ascertainable boundaries.
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well must apply to the SEO for approval. 65 Specific statutes govern water
permit applications for individual domestic, shared and Community wells.,,
Regulation of individual domestic wells is nominal. An individual
may apply to the SEO to appropriate up to three acre feet67 of water per
year for domestic use under the "domestic well statute."' The statute states
that, "the state engineer shall issue a permit to the applicant... [for] the
waters applied for"' upon the filing of an application for water rights for
an individual domestic well. The SEO has concluded that it has no
discretion to deny a domestic well application because of the statutory term
"shall."70 In addition, the SEO has determined that the language of the
statute does not authorize it to consider the effect of a domestic well
appropriation upon existing water rights, the public welfare, or water

New Mexico ex rel. Bliss v. Dority, 225 P.2d 1007, 1011 (N.M. 1950). The SEO has no
jurisdiction outside of declared underground basins, except to prevent waste. WILSON, supra
note 1, at 33.
65. In order to operate a well, persons must have the right to appropriate or to use the
amount of water that is necessary to meet their water needs. In order to obtain the necessary
water rights, individuals must file an appropriate application with the SEO. See WILSON,
supranote 1, at 32.
The priority date that is assigned to an individual's water rights depends upon the source
of the water. See DuMars, Interpretations,supra note 60, at 375, for an explanation of the
priority dates for dedicated or transferred water rights. The priority date for an individual
domestic or shared well is typically the date of filing of a domestic well application, "subject
to the acceptance of the application and the issuance of a permit by the State Engineer and
the timely application of water to beneficial use." SEO RULES AND REGULATIONS GOVERNING
DRILuNG AND APPROPRIATION AND USE OF GROUNDWATER IN NEW MEXICO 1 (1995) (Rule 1-2)
[hereinafter WELL REGULATIONS].

66. The statutes are N.M. STAT. ANN. §§ 72-12-1 (individual domestic and shared wells),
72-12-3 (community wells) (Michie Repl. Pampl. 1997). See alsoN.M. STAT. ANN. §§ 72-13-1
to 72-13-12 (artesian well regulations) (Michie Repl. Pampl. 1997).
67. An acre foot of water consists of the volume of water required to cover one acre of
land to a depth of one foot. This is equivalent to 325,821 gallons of water. JOSEPH L. SAX,
WATER LAW PLANNING AND POLICY: CASES AND MATERIALS 242 n.50 (1968).
68. § 72-12-1. SEO regulations promulgated pursuant to the statute establish that up to
three acre feet may be obtained under § 72-12-1. WELL REGULATIONS, supra note 65, at 4 (Rule
1-15.2).
69. § 72-12-1.
70. Telephone Interview with Steve Pharris, Special Assistant Attorney General, SEO
Legal Division (Nov. 10,1995). The SEO has reached this conclusion despite language in §
72-12-3 which states that "[a n y person ... desiring to appropriate for [any] beneficial use
any of the waters described in Chapter 72, Article 12 NMSA 1978" must demonstrate that
the new appropriation will not impair any existing water rights, harm the general welfare,
or violate water conservation. The individual domestic well statute falls within Chapter 72,
Article 12 of the water law statutes.
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supplies.' Persons who obtain a domestic well permit are not required to
acquire water rights to offset pumping effects unless their annual water use
exceeds three acre feet. 2 Individual domestic wells are also not subject to
water quality assessments, construction standards or metering. 3
Regulation of shared wells is also minimal under current laws.
Individuals may apply to the SEO for permission to install a shared well
under the domestic well statute. Since the application for a shared well falls
under the domestic well statute, the SEO has no discretion to deny shared
well applications. 74 Owners of shared wells are not required to acquire
water rights to offset the effect of their pumping unless their annual water
demand exceeds three acre feet.' In contrast to individual domestic wells,

71. See Morrison Memo, supra note 18, at 4-5. Certain rules, however, may limit an
applicant's ability to obtain and use three acre feet of water per year. First, the SEO may
grant less than three acre feet to a domestic well applicant if the applicant applies for less
than three acre feet. See § 72-12-1 (SEO shall issue a permit to the applicant for the waters
applied for). Second, a domestic well user is only entitled to the amount of water that he
puts to beneficial use. Thus, if an applicant uses less than three acre feet per year, the
applicant's water rights will be limited to the amount of water actually put to a beneficial
use. DuMars, Interpretations,supra note 60, at 368. Third, a federal or state judicial ruling may
limit a domestic well user's water rights. See WILSON, supra note 1, at 33.
72. WI.SoN, supra note 1, at 35. The effect of pumping is usually groundwater depletion
within the vicinity of the well. The depletion can interfere with the pumping ability of
neighboring wells or can result in ground or surface water depletion. In contrast to
individual domestic and shared well owners, community well owners are required to
acquire water rights to "offset' or negate the depletion that results from well pumping. See
infra notes 79-81 and accompanying text for a discussion of these issues and supporting
authority.
73. Telephone Interview with Lee Rosenberger, District 1 Engineer, New Mexico
Environmental Improvement Division (Apr. 2, 1997). Rosenberger explained that the SEO
and EID have promulgated some non-binding guidelines for individual domestic wells.
Although the SEO generally lacks the power to impose these types of regulations, counties
possess the authority to impose stricter controls on individual domestic and shared well
owners. See N.M. STAT. ANN. §§ 47-6-9(A)(20) (Effective July 1, 1996) (counties may enact
regulations pertaining to "any other matter relating to subdivisions that the board of county
commissioners feels is necessary to promote the heath, safety or general welfare'), 47-6-9(E)
(Effective July 1,1996) ("[n]othing in the New Mexico Subdivision Act shall be construed to
limit the authority of counties to adopt subdivision regulations with requirements that are
more stringent than the requirements set forth in the New Mexico Subdivision Act .. .
(Michie Repl. Pampl. 1995 & Supp. 1996).
74. Telephone Interview with Tom Barker, Canadian Basin Supervisor, SEO Water
Rights Division (Apr. 8,1997). Barker said that the SEO must grant a shared well application,
provided that the applicant complies with application requirements and procedures.
Generally all parties who plan to use the well must sign the permit application. Id.
75. Owners of shared wells are entitled to three acre feet per year unless the SEO or a
judge restricts the number of acre feet for a shared well. See WiLSON, supra note 1, at.35.
According to a water rights specialist at the SEO,the SEO can impose conditions upon a
water permit for a shared well. Telephone Interview with Tom Barker, supra note 74. The
source of authority for the SEQ's power to condition shared well appropriations, however,
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the owners of a shared well must meter and report their water use levels to
ensure that their use does not exceed the three acre feet limitation.76 Shared
wells, however, generally are not subject to well construction or water
quality regulations."
In contrast to individual domestic and shared wells, community
wells are regulated comprehensively by the SEO. Any party wishing to
install a community well system must apply to the SEO for a water permit.'
Applicants must disclose information about the proposed use of the water,
the source of the water, the amount of the water requested, and the
proposed site of the well. 9 Furthermore, an applicant must demonstrate
that the appropriation will not impair existing water rights, is not contrary
to the conservation of water, and is not detrimental to the public welfare. 8°
The SEO must determine that unappropriated water is available.' If any of

is uncertain. An attorney at the SEO states that the SEO cannot impose conditions on an
individual domestic well permit. Telephone Interview with Brian James, SEO Legal Division
(Apr. 2, 1997). Since both wells fall under the same statute, the SEO should possess the
power to condition both types of appropriations or neither type of appropriation.
76. WILSON, supra note 1, at 20; see also WELL REGULATIONS, supra note 65, at 5. The SEO
or courts may grant fewer than three acre feet per year for a shared well. WILSON, supra note
1, at 35; WELL REGULATIONS, supranote 65, at 5 (Rule 1-15.8).
77. Telephone Interview with Lee Rosenberger, supra note 73. A well system generally
must constitute a public or community water system in order to trigger EID water quality
and well construction standards. These systems typically serve 15 households or 25
individuals. Since shared wells typically serve two to six households, they are rarely subject
to the EID regulations. Id. Individual counties, however, may impose well construction and
water quality standards on shared wells. See supra note 73 for the statutes that authorize the
enactment of stricter regulations.
78. N.M. STAT. ANN. § 72-12-3 (Michie Repl. Pampl. 1997).
79. Specifically, applicants must disclose the following information:
(1) the particular underground stream, channel, artesian basin, reservoir or
lake from which water will be appropriated; (2) the beneficial use to which
the water will be applied; (3) the location of the proposed well; (4) the name
of the owner of the land on which the well will be located; (5) the amount
of water applied for; (6) the place of the use for which the water is desired;
and (7) if the use is for irrigation, the description of the land to be irrigated
and the name of the owner of the land.
§ 72-12-3(A).
80. WILSON, supranote 1,at 33. The SEO must give public notice of the application. Any
person, firm or corporation may protest the application on the grounds that the proposed
appropriation will be contrary to the conservation of water, detrimental to the public
welfare, or an impairment of existing water rights. N.M. STAT. ANN. § 72-12-3(D). If no
protests emerge, the SEO must independently assess these factors. § 72-12-3(E).
81. 9 72-12-3(E). This requirement generally means that community well users must
acquire water rights to offset pumping effects. See DuMars, Interpretations,supra note 60, at
368-78 (explaining some of the principal methods that people use to acquire water rights
to offset pumping effects).
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these conditions are not satisfied, the SEO can deny the application. 2
Community water systems also are regulated extensively by other
state and local agencies. The regulations of the New Mexico Environment
Improvement Department (EID) impose water quality and well
construction standards, permit periodic water quality inspections, and
require metering of water consumption levels.8 In addition, pursuant to
their powers under the SA, counties may vest other state or county agencies
with authority to regulate community water systems."
III. PROBLEMS WHICH RESULT FROM THE REGULATORY
FRAMEWORK
Subdividers have recognized that a dichotomy exists between the
regulation of individual domestic, shared and community wells. By
invoking the domestic well provision, subdividers avoid the difficult and
expensive process of obtaining water rights to offset pumping effects.
Subdividers also escape drilling and construction costs because the lot
purchaser generally pays the cost of drilling an individual domestic well.s
Finally, by invoking the loophole, subdividers avoid the extensive
construction and water quality standards that are imposed upon
community wells. These factors provide incentives for developers to use
individual domestic and shared wells within a subdivision.
The fact that the current regulatory framework encourages the use
of individual domestic and shared wells is problematic because the wells
undermine water and land management policies. The use of either type of
well in a subdivision can generate significant ground and surface water
management problems. At least three water management problems are
foreseeable as a result of the domestic well loophole: well interference,
frustration of conjunctive management plans, and interference with long-

82.

WILSON, supra note 1, at 33.

83. N.M. ADMIN. CODE,tit. 20, § 7 (1995) (Environment Department Drinking Water
Regulations).

84.

See N.M. STAT. ANN. § 47-6-9(A)(20) (Effective July 1,1996); § 47-6-9(A)(11) (Effective

until July 1, 1996) (Michie Repl. Pampl. 1995 & Supp. 1996) (allows counties to impose

additional regulations on subdividers). Sandoval County, for example, has authorized a state
well construction commission to inspect community water systems. SANDOVAL SUBDIVISION
REGULATIONS, supranote 30, § 13(B).
85. Generally, "each lot purchaser is .. . responsible for drilling their own well,
installing a pump, pressure tank, and water line, and maintaining the system." WILSON,
supra note 1, at 20. The costs and responsibilities for shared wells are usually divided among
the subdivider and lot purchasers. The subdivider can drill the well and install water
distribution components. Lot purchasers must install a water service line from the
distribution line to the home they build. Subdivision residents are also responsible for
collecting well fees and maintaining the water system. Id. at 20, 35.
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term water management plans. Moreover, the use of individual domestic
wells in some subdivisions also contravenes the objectives of various land
use statutes in New Mexico.
A. The Domestic Well Loophole Contravenes Water Management
Policies and Principles
1. Well Interference
Well interference is often the most apparent problem that results
from the use of individual domestic or shared wells in a subdivision. The
problem arises when pumping from one well interferes with either, or both,
the quality and quantity of the water supply for a neighboring well. Under
some circumstances, well interference can impair senior water rights.
Groundwater depletion is the principal cause of well interference.
Pumping from a well produces a groundwater level decline. 6 A "cone of
depression" represents the groundwater depletion caused by the
pumping."' The size of the cone depends upon the rate of pumping and the
characteristics of the aquifer.' The periphery of a cone of depression
gradually expands as a result of pumping. 9 Eventually, the periphery
expands to meet the cone of depression of another well.9' When the two
cones meet, both wells may suck dry air because the groundwater supply
within the vicinity of the pumping heads of the wells has been depleted.'
If the rate of depletion exceeds the rate of recharge, the pumping from the

86. Typically, "[w]hen pumping begins in a well, the water level in the area is lowered
as water is withdrawn from storage in the vicinity of the well." Jacque Emel, Groundwater
Rights: Definition and Transfer, 27 NAT. RssouRcEsJ. 653,655 (1987).
87. Charles T. DuMars, Conjunctive Management of Ground and Surface Water: New Mexico
Case Law and Policy Issues, in ISSuEs IN GROUNDWATER MANAGEMENT 197, 199 (Ernest T.
Smerdon & Wayne R. Jordan eds., 1985). DuMars explains that:
"[w]hen a pump in a new well is turned on, the head (water level) in the
well and the aquifer adjacent to it moves rapidly downward producing a
difference in head between the well and more distant points in the aquifer.
Gravity will cause water to flow from the higher heads in the aquifer...
down to the lower head in the well.
Id. Thus, the physical shape of the groundwater depletion accounts for the nickname "cone
of depression."
88. Id. The characteristics that affect the size of the cone are an aquifer's transmissivity
and storage coefficient. Transmissivity relates to the rate of water flow in an aquifer. Storage
coefficient relates to the water storage capacity of an aquifer. See id. at 198- 200 for a more
thorough explanation of these terms.
89. Id. at 197.
90. Id.
91. Grant, supra note 4, at 4. Grant further explains that well interference may involve
a couple of wells or several hundred wells. Id.
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wells produces a general decline in an aquifer's water table?2
Well interference can adversely affect well owners in several ways.
First, well interference may increase pumping costs for well owners. As the
water table drops, it becomes more expensive to pump and retrieve water.9
Second, well interference may force some well owners to drill deeper wells
to reach new water supplies. Third, a decrease in groundwater quantity
may affect groundwater quality. As one scholar explains, "[tihe quality of
groundwater may be affected by simple changes in groundwater volume,
or changes in the direction or rate of groundwater migration."94 Additional
95
environmental problems may emerge, including land subsidence.
Under prior appropriation principles, new appropriations that will
result in the impairment of a senior appropriator's rights generally are
proscribed. As a result of increasing water scarcity, however, several
western states have modified the application of prior appropriation
principles in the groundwater context. These states have concluded that the
lowering of a groundwater table and the attendant effects on existing wells
caused by junior pumpers does not necessarily constitute impairment.9
States that adhere to this position posit that senior appropriators are entitled
to protection only of "reasonable" water pumping levels. 7
Various considerations account for this rule. If the doctrines of prior
appropriation and non-impairment were applied strictly, senior well
owners would retain a right to existing levels of water and methods of
diversion in perpetuity. This proposition is untenable for at least two
reasons. First, in some areas the decline of the groundwater table is
inevitable because of local hydrologic conditions.98 Second, in some
communities shallow wells exist.. Any new appropriation could impair the

92. Id. The rate of general decline in a groundwater table is affected by "the size of the
aquifer, storage capacity, recharge rates, transmissivity, the density and spacing of wells,
and the amount of water withdrawn over time." TARLOCK, supranote 7, § 6.04[3].
93. Michael Kelly, Management of GroundwaterThrough Mandatory Conservation, 61 U.
DENVER L. REV. 1, 3 (1983). Kelly explains that at some point the water supply "will
eventually be exhausted or pumping may become so uneconomical as to be unfeasible." Id.
94. Andrew H. Sawyer, State Regulation of GroundwaterCausedby Changes in Groundwater
Quantity or Flow, 19 PAc. L.J. 1267 (1988). In New Mexico, saltwater intrusion is a recognized
problem. See Roswell v. Reynolds, 522 P.2d 796 (N.M. 1974).
95. Todd, supra note 9, at 234; Peterson, supranote 3, at 1395.
96. See generally, Grant, supranote 4, for a survey of the prior appropriation states that
have adopted this position and the regulations that the states have adopted to protect
reasonable pumping levels.
97. Id. at 1. See generally, Kevin Bliss, Comment: Protectionof the Means of Groundwater
Diversion, 20 NAT REsouRcEsj. 625 (1980), for an explanation of the reasonable pumping level
concept and its evolution.
98. See Mathers v. Texaco, 421 P.2d 771 (N.M. 1967). See also TARLOCK, supra note 7, §
6.03 for an explanation of the effect of a state's water policies on groundwater supplies.
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functioning of these systems. In these areas, substantial water supplies may
exist at deeper levels in the ground.99 Access to the deeper water should not
be foreclosed because of potential interference with old, inefficient water
diversion systems.
New Mexico's approach to questions of impairment defies easy
categorization. The New Mexico legislature and appellate courts have
declined to define the term impairment, preferring instead to have courts
adjudicate impairment claims on a case by case basis.'" Historically the
courts have held that the lowering of a water table does not necessarily
constitute impairment of existing water rights, despite foreseeable adverse
economic consequences for adjacent well owners."m More recently, the New
Mexico Supreme Court recognized that the lowering of a water table may
constitute impairment in some circumstances."° The Court also has
concluded that a decline in water quality that is caused by a junior
appropriator may result in the impairment of senior water rights."ss
The courts have identified certain factors that they weigh to
determine whether pumping by a junior appropriator will impair the water
rights of a senior appropriator. In cases that involve a claim that a decline
in water quantity will produce impairment, courts examine the amount of
water decline, the characteristics of the aquifer, the location of the wells, the
economic effect of a decline,"° and the SEO policies for a particular
aquifer.'" The fact that pumping from a new well may result in increased
costs to a senior appropriator is not dispositive for determining whether
ipairment exists.'" In cases involving a claim that a decline in water
quality will result from pumping by a junior appropriator, courts examine

99. See DuMars & Minnis, supra note 60, at 827 (explaining that new technologies have
made formerly unavailable water accessible). There is some debate about whether the senior
or junior appropriators should bear the costs of improving or replacing a water system. See
Bliss, supra note 97, and Grant, supra note 4, for a discussion of this issue.
100. The New Mexico legislature has never defined the term "impairment" in a statute.
The courts have also declined to define the term, reasoning that "the question of impairment
of existing water rights is one that generally must be decided upon the facts of each case, and
that a definition of 'impairment of existing rights' is not only difficult, but an "attempt to
define the same would lead to severe complications.'" Mathers, 421 P.2d at 776 (citing Heine
v. Reynolds, 367 P.2d 708 (N.M. 1962)). New Mexico also has not adopted a reasonable
pumping level approach. Grant, supranote 4, at 9.
101. See, e.g., Mathers,421 P.2d at 775; Stokes v. Morgan, 680 P.2d 335, 339 (N.M. 1984).
102. Roswell v. Reynolds, 522 P.2d 796, 801 (N.M. 1974).
103. Stokes, 680 P.2d 335.
104. In re Application of Brown, 332 P.2d 475,479 (N.M. 1958).
105. Mathers, 421 P.2d at 774-75.
106. The New Mexico Supreme Court has concluded that "[a] lowering of the water table
may require existing wells to be deepened or pumping lift increased. Although this places
an increased economic burden on owners of existing wells, it does not normally destroy the
usefulness of the well." Stokes, 680 P.2d at 339.
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the nature of the water quality decline, the intended use of the water, and
the extent of water quality decline.' ° In both types of cases, the impairment
determination ultimately depends on the facts of each case.s
2. Conjunctive Management
Invocation of the domestic well statute in a subdivision context is
also problematic because the wells may thwart conjunctive management of
hydrogeologically connected ground and surface waters. New Mexico
requires conjunctive management of ground and surface water bodies when
the two types of water bodies are geohydrologically interrelated."°
Conjunctive management plans require new appropriators to acquire water
rights to offset the effects of groundwater pumping on connected surface
water bodies." 0 In theory, this system maintains ground and surface water
supplies in equilibrium, thereby protecting existing water rights.
Conjunctive water management plans are necessary because of the
effect of groundwater pumping upon related surface water bodies. When
surface and ground water bodies are interrelated, the cone of depression
from the well eventually expands to reach the related surface water body.'
At this juncture, the surface water body begins to function as a source of
groundwater recharge because surface waters flow into the cone of
depression, causing the well to draw upon surface water as its source of
supply."2 The "[tliming [and extent] of impact on [a] river varies greatly,
depending on the pumping rate, aquifer characteristics and [the] distance
[of the wells] from the strear. " ' Once a groundwater well begins to draw
upon surface water, surface water rights generally are impaired because of
the resultant diminution in surface water quantity."" Since surface water

107. Id. at337-41.
108. See Roswell v. Reynolds, 522 P.2d 796 (N.M. 1974). See also DuMars, Interpretations,

supranote 60, at 378-83, for a discussion of the complicated issues courts must resolve when
they address impairment claims.
109. Albuquerque v. Reynolds, 379 P.2d 73 (N.M. 1962). If a stream discharges into an
underground water body or vice versa, the two water bodies are considered
geohydrologically connected. Linda Malone, The Necessary InterrelationshipBetween Land Use
and Preservationof GroundwaterResources, 9 UCLA J. ENVTL. L. 1, 2 (1990); Grant, supranote
61, at 63-64.
110. See DuMars, Interpretations,supra note 60, at 368-78 for an explanation of some of
the methods that are available for appropriators to obtain water rights to offset pumping

effects.
111. DuMars, supra note 87, at 201; see also W.P. Balleau, Water Appropriationand Transfer
in a General HydrogeologicSystem, 28 NAT. RssouRcEsJ. 269,272-78 (1988).
112. See DuMars, supra note 87, at 201.
113. Id. at 202; see also Balleau, supra note 111, at 274.
114. DuMars further explains that interrelated stream bodies would be adversely affected
even if groundwater pumping ceased before a cone of depression reached a related surface
water body:
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rights in New Mexico are becoming increasingly scarce,"' any failure in
conjunctive management threatens to impair surface water rights,
particularly in a dry year.
The use of individual domestic and shared wells within a
subdivision endangers conjunctive management plans. The threat exists
because individual domestic and shared well owners are not required to
offset pumping effects and because the SEO cannot deny individual
domestic well applications. Both of these factors can destroy maintenance
of the equilibrium between surface and groundwater supplies which
conjunctive management seeks to achieve through offset requirements and
appropriation control.
In a subdivision context, the frustration of a conjunctive
management plan may be particularly severe. If a subdivision includes
several dwellings, multiple cones of depression will emerge. If the radii of
several cones of depression expand to meet a surface water body, the
aggregate demand of the wells may result in a significant depletion of
surface water supplies." 6 The rights of downstream users in several
counties could be impaired. In fact, if surface water depletion is
considerable or replicated enough on a surface water body, New Mexicos
ability to meet its interstate compact obligations could be jeopardized. 7

Even if the groundwater withdrawal was limited, either in time or volume,
so that the well production was entirely from groundwater storage and was
stopped as the effect reached the stream, a cone of depression would still
exist.... The water to fill it will come.., from the stream. Even if the cone
were to be refilled by transfer of water from elsewhere in the aquifer, it
would still affect the stream because the head over the entire area would
be lowered, eventually ... resulting in movement of water from the stream
into the aquifer.
DuMars, supra note 87, at 202.
115. DuMars, Interpretations,supra note 60, at 370.
116. See Balleau, supra note 111, at 274. The extent of impairment may be particularly
severe in a subdivision that relies on shared wells because multiple well users may be more
likely to consume three acre feet per annum than a single household relying on an individual
domestic well.
117. The SEO has limited new appropriations and the amount of water used by
individual domestic well owners on at least two occasions to ensure that the state could
fulfill its interstate compact obligations. In the Gila Basin, individuals may only receive the
amount of water that is necessary to meet their drinking and sanitary needs. The United
States Supreme Court under a Colorado River decree imposed this limitation. Telephone
Interview with David Allison, SEO District Office in Deming, New Mexico (Apr. 24, 1997).
Owners of individual domestic wells that draw upon the Rios Pojaque also are limited to the
consumption of a specific quantity of water. Interview with Pete Kraii, SEO Special Projects
Division, Santa Fe, New Mexico (Nov. 13,1995).
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3. GroundwaterManagementProblems
The use of individual domestic wells also threatens long-term water
management policies. New Mexico has adopted a variety of water planning
and management strategies that are designed to sustain the State's water
supplies for several decades."" Careful management of New Mexico's
groundwater resources is imperative because of water scarcity. Adherence
to aquifer depletion schedules is critical because it provides "security of
expectation and economic stability over time. [Planned depletion] seeks not
only to provide tenure security to right holders but to prevent a larger scale
socio-economic dislocation caused by an abrupt loss of [a] resource."" 9
In New Mexico, several aquifers are being mined according to
depletion schedules developed by the SEO." Under a controlled mining
program, the SEO regulates appropriations from designated aquifers in a
manner that ensures that the water supply from the aquifer will last for a
specified period of time.2' In theory, the SEO can control the rate of
depletion through its regulation of pumping levels and its control over new
appropriations.
The use of individual domestic or shared wells within a subdivision
may impede long-term water planning policies, particularly if several
subdivisions with individual domestic or shared wells draw upon a single
groundwater source. First, the SEO has no discretion to deny individual
domestic and shared well applications, even in fully appropriated basins."n
Thus, if several subdivisions are built which draw upon one groundwater
source, mining rates could be affected. Second, since water use levels for
individual domestic wells are not measured it is impossible to ascertain the

118. See, e.g., N.M. STAT. ANN. §§ 72-12-44 (regional water planning statute), 72-1-9
(municipal, county and public utility water development plans) (Michie Repl. Pampl. 1997).
The SEO also can restrict new appropriations in critical groundwater areas. See TARLocK,
supra note 7, §§ 6.03[4], 6.04[2] for a discussion of appropriation moratoriums in critical
groundwater areas.
119. Emel, supra note 86, at 659.
120. Id.; TARLocK, supra note 7, §§ 4.03, 6.05[2). As Tarlock explains, aquifers can be
treated as renewable or nonrenewable resources. If an aquifer is treated as nonrenewable,
then the rate of water withdrawal exceeds the rate of water recharge into the aquifer.
Eventually, the water supply in the aquifer can be exhausted. See TARLOCK, supra note 7, §
4.03.
121. Emel, supra note 86, at 659-60. For an explanation of the SEQ's authority to develop
mining schedules, see DuMars, Overmiew, supranote 60, at 1055-57.
122. Telephone Interview with Brian James, supra note 75. A court, however, may impose
limitations upon domestic and shared well appropriations. See supra note 71. See also
examples supra note 117.
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amount of water that subdivision residents are consuming.' The inability
to measure consumption rates may interfere with long-term community
water plans. Finally, the fact that the owners of individual domestic and
shared wells are not required to offset pumping effects further impedes
efforts to maintain particular groundwater levels.
Initially, the probability of serious water planning and management
problems arising as a result of the use of individual domestic and shared
wells in subdivisions may appear remote or speculative. Considerable
subdivision development, however, is occurring within several New Mexico
counties, including Sandoval, Valencia, Estancia, Lea, and Santa Fe.
Therefore it is possible that serious water management problems could
emerge if stricter regulation of the use of individual domestic wells is not
imposed in the near future.
B. The Domestic Well Loophole Contravenes the Objectives of Water
and Land Management Statutes
Poor regulation is antithetical to the objectives of several water ari d
zoning statutes that are designed to foster prudent development of .,he
State's natural resources. Many of the statutes require the SEO or local
zoning officials to consider the potential effect of a proposed resource use
or development upon local residents and natural resources." The statutes
are designed to promote the health and general welfare of community
statutes also attempt to provide protection for real property
residents.1"6 The
1
investments. 2
The lack of regulatory control over the use of individual domestic
and shared wells frustrates these objectives. Under the subdivision
regulations, the SEO and county commissioners are not required to consider
the effect of individual domestic or shared wells upon other persons or

123. This problem may not exist with shared wells because shared wells are metered.
WILSON, supranote 1, at 20; WELL REGULATIONS, supra note 65, at 5.
124. See, e.g., N.M. STAT. ANN. § 72-5-23 (Michie Repl. Pampl. 1997) (SEO must ensure
that change of water use can be made without detriment to existing water rights and the
public welfare); N.M. STAT. ANN. § 72-12-3 (Michie RepL. Pampl. 1997) (SEO cannot approve
community water system unless it concludes that unappropriated water is available); N.M.
STAT. ANN. § 3-21-5 (Michie RepL. Pampl. 1995) (county zoning regulations must be designed
to prevent the overcrowding of land and avoid undue concentration of population).
125. N.M. STAT. ANN. § 3-21-1 (Michie Repl. Pampl. 1995) (authorizing county to enact
regulations that will protect health and safety of county residents); N.M. STAT. ANN. § 4-37-1
(Michie Repl. Pampl. 1992) (counties are granted those powers that are necessary to protect
the health and safety of county residents).
126. See e.g., § 4-37-1 (counties are granted the powers that are necessary to promote the
prosperity of county inhabitants).
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property.1" This regulatory gap frustrates community planning efforts. In
addition, subdivisions are being approved where inadequate water supplies
exist. These plat approvals endanger the health and safety of community
residents. The domestic well loophole also threatens property investments.
If the available water supply is exhausted, residents may be forced to
relocate.
IV. REFORM IS NEEDED
Establishing control over the use of individual domestic and shared
wells in subdivisions is important. Unappropriated water is becoming
increasingly scarce in New Mexico. Thus, careful management of
groundwater resources is imperative for the protection of long-term water
supplies. A conservative approach to managing groundwater is also
necessary because "[a]lthough aquifers can be mapped and groundwater
movement understood in the abstract, the flow and behavior of individual
groundwater formations is often a mystery.""2 The uncertainties about the
dynamics of groundwater underscore the importance of implementing
effective groundwater appropriation controls.
Effective well regulations are needed because groundwater
management is not a parochial concern. Water bodies often span several
counties and state lines. Thus, surface and groundwater users within and
outside of New Mexico may experience the repercussions of poor water
management. In addition, in many communities households and business
entities rely upon the same water source for their water supply. The
domestic well loophole, therefore, endangers the investments of several
types of property owners.
Finally, careful regulation is needed because the remedies of
persons injured by junior appropriators are limited. It may be difficult for
senior water users to prevail on an impairment claim.'2 Even if a plaintiff
prevails on an impairment claim, it may be impossible for the injured

127. It is possible that some counties have enacted regulations that require county
commissioners and the SEO to consider the effect of a development upon adjacent
landowners. Under the SA, subdividers are only required to disclose information about 'any
activities or conditions adjacent or nearby the subdivision that would subject the subdivided
land to any unusual conditions affecting its use or occupancy." N.M. STAT. ANN. § 47-617(C)(1) (Michie Repl. Pampl. 1995).
128. David Blatt, From the Groundwater Up: Local Land Use Planningand Aquifer Protection,
2 J.LAND UsE & EnvT. L. 107,111 (1986).
129. The outcome of an impairment claim is never known. Courts adjudicate impairment
claims on a case by case basis by weighing certain factors. See Blatt, supranote 128, § II(B).
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person to identify which well produced the impairment. 13° In addition,
community residents who are aggrieved by a subdivision approval must
surmount a high burden of legal proof to get the approval reversed.
Generally plat opponents must demonstrate the approval was not in
accordance with the law or that the approval was arbitrary, capricious or an
abuse of discretion.13 These standards can be very difficult to satisfy
particularly when state or county regulations are vague or nonexistent. 32
V. ENACTED AND PROPOSED REVISIONS: SYNOPSIS AND
ASSESSMENT
A. 1995 Amendments to the SA
1. Introduction
In apparent recognition of the regulatory deficiencies relating to
subdivision water supply systems, the New Mexico legislature enacted
several amendments to the SA in 1995. It is unclear what effect the
amendments will have upon the regulation of subdivision water supply
systems. The amendments may help counties establish greater control over
subdivision water supply systems. Ultimately, however, the amendments
appear to do little to curb the problems created by the domestic well
loophole. Moreover, several of the amendments that seem to impose more
stringent requirements on subdividers actually contain escape devices for
subdividers and county authorities.
2. Synopsis ofAmendments
The amendments may expand the regulatory authority of counties
over subdivisions within their jurisdiction. Under the amended Act, land
that is divided into two or more parcels for immediate or future sale or
development generally constitutes a subdivision." Under the former
provision, a land division did not qualify as a subdivision unless a land
parcel was divided into five or more plats for sale or development within
a three year period.' 3' Another amendment establishes that the provisions
relating to water supplies for a subdivision apply to type one, type two,

130. See Grant, supra note 61, at 74-84 for a discussion of the difficulties involved in
identifying which well(s) produced impairment and enforcing senior surface water rights
against junior pumpers.
131. § 47-6-15(C). The statute also authorizes persons to challenge a county's decision on
grounds that a subdivision approval was not supported by substantial evidence. Id.
132. Courts strictly construe the terms of the SA. State v. Heck, 817 P.2d 247 (N.M. Ct.
App. 1991).
133. § 47-6-20) (Effective July 1,19%). Certain exceptions apply. See id.
134. § 47-6-2(I) (Effective until July 1,1996).

Fall 19971

COMMENT

type three, and type four subdivisions."3 Under the former Act, it was not
clear whether type three, four, or five subdivisions were subject to state and
county water supply regulations."
Second, the amendments increase the number of water supply
regulations which counties must develop and enforce. Under the former
Act, a county was only required to promulgate regulations that set forth the
county's requirement for "enough water for subdivision use." 37 As of July
1, 1997, all counties must develop regulations that establish requirements
for water conservation, quantification of a subdivision's annual water
demand, and methods for assessing water availability to meet the
maximum annual water requirement." Counties also may enact more
stringent regulations than those set forth in the SA, provided that the
county has adopted a comprehensive plan and the regulations are
consistent with that plan."'
Third, the amendments bifurcate the plat approval process.
Previously, counties could examine and approve a subdivider's plat
application during a single hearing. 4 ' Various amendments to the SA
indicate that under the new law, two distinct stages of plat approval should
occur prior to plat approval." First, a county must hold a public hearing on

135. § 47-6-11 (Effective July 1, 1996). The water supply provisions do not expressly
apply to type three subdivisions subject to summary review and type five subdivisions.
Counties, however, may request advisory opinions from the SEO for these types of
subdivisions. WSON, supra note 1, at 2. For a review of the different subdivision types, see
supra note 38.
136. § 47-6-9 (Effective until July 1,1996). Under the former SA, a subdivider simply had
to demonstrate that his subdivision conformed to the SA and county regulations. §§ 47-6-12
to 47-6-13 (Effective until July 1,1996). Neither of these provisions specifically mentioned
water supply regulations. Some counties, however, may have enacted regulations that
expressly subjected type three, four and five subdivisions to specific water supply
regulations. See § 47-6-9 (Effective until July 1, 1996) (authorizing counties to adopt
additional regulations for subdivision plat applications).
137. § 47-6-9(A)(1) (Effective until July 1,1996).
138. § 47-6-9(A)(2) -(4) (Effective July 1, 1996).
139. § 47-6-9(E) (Effective July 1,1996).
140. See § 47-6-11 (Effective until July 1,1996).
141. Under one amendment, the commissioners must grant preliminary and final plat
approval. Different requirements apply to each plat approval. See §§ 47-6-11 (Effective July
1, 1996) (preliminary plat approval), 47-6-11.3 (final plat approval). Definitions in the
amended version of the SA also buttress the conclusion that county commissioners are
precluded from granting preliminary and final plat approval at a single hearing. Under the
SA, a preliminary plat is defined as "a map of a proposed subdivision showing the character
and proposed layout of the subdivision...and need not be based upon an accurate and
detailed survey of the land." § 47-6-2(F) (Effective July 1, 1996). A final plat, in contrast,
"means a map, chart, survey, plan...certified by a licensed, registered land surveyor
containing a description of the subdivided land with ties to permanent monuments prepared
in a form suitable for filing of record." § 47-6-2(E) (Effective July 1,1996). These definitions
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the application prior to granting preliminary plat approval. 4 2 The county
commissioners may not thereafter grant approval of a subdivision plat
unless the final plat "is in substantial compliance with the previously
approved preliminary plat."" This latter standard, coupled with the
requirement of a public hearing and plat application standard, seems to
preclude the granting of preliminary and final plat approval at a single
hearing.
Finally, the amendments impose more stringent standards on
subdividers. Under one amendment, subdividers must provide
documentation of "water sufficient in quantity to fulfill the maximum
annual water requirements of the subdivision, including water for indoor
and outdoor domestic uses."'" The SEO must specifically determine
whether the subdivider can supply water sufficient in quantity to fulfill the
maximum annual indoor and outdoor water needs of the subdivision' 4 In
addition, if subdivision wells require certain types of water appropriations,
the subdivider must provide a copy of a valid water permit that indicates
that he owns enough water rights to satisfy the subdivision's annual water
needs. 46 Finally, under the amended Act, subdividers must supply
disclosure statements to prospective purchasers for any type of
subdivision. 47 Subdividers formerly only had to provide disclosure
statements for type one, two and four subdivisions.'"
3. Strengths of the Amendments
The amendments provide some improvements to the current
regulatory scheme. The bifurcated plat approval process may help counties
avert water supply problems for some subdivisions. Water supply problems
may be identified at an early stage of the plat review process because
subdividers are required to provide information relating to water supply
systems at the preliminary plat approval stage and because the public can
participate in the preliminary plat approval hearing. Early identification of
potential water problems could help counties and subdividers save
resources. If subdivision approval seems unlikely, subdividers and county
officials may not invest significant resources in the project. Alternatively, if

indicate that two different stages of plat review and approval should occur.
142. § 47-6-14 (Effective July 1, 1996). Prior to the public hearing, the county must
forward segments of the subdivider's plat application to the state agency that is responsible
for regulating a particular matter such as water quality or terrain management. See § 47-.11.
143. § 47-6-11.3.
144. § 47-6-11(B)(1) (Effective July 1, 1996).
145. N.M. STAT. ANN. § 47-6-11(F)(1)(a) (Effective July 1,1996).
146. § 47-6-11.2. See supra note 45 for a listing of the subject appropriations.
147. § 47-6-17 (Effective July 1,1996).
148. § 47-6-17 (Effective until July 1,1996).
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water supply problems develop after a county has granted preliminary plat
approval, the county could withhold final plat approval. Under the terms
of the amended SA, a county may only grant final plat approval to a final
plat that is in "substantial compliance" with a formerly approved
preliminary plat. 4 9
The amendments also may help counties manage water resources
that fall within their regulatory jurisdiction. County commissioners may
reject a plat application if the subdivider fails to demonstrate that he can
satisfy certain subdivision water supply requirements."s The quantification
of subdivision water needs should facilitate long-term water planning by
counties by enabling them to partially monitor water supply demands.
Finally, the new regulations may encourage better water management
practices by county officials who must develop and apply water
conservation and availability regulations."5
4. Weaknesses of the Amendments
A fundamental flaw with the amendments is that they do not
establish effective restrictions on the use of individual domestic or shared
wells within subdivisions. The requirement that a subdivider furnish
documentation of "water sufficient in quantity to fulfill the maximum
annual water requirements of a subdivision"' 52 may prove hollow when a
subdivider proposes to use individual domestic or shared wells. The
requirement of documentation is meaningless with individual domestic and
shared wells because the SEO is required to issue a water permit for three
acre feet for the wells under the terms of the domestic well statute." In
addition, even though the SEO can examine whether an adequate water
supply exists and render a negative opinion, county commissioners can
disregard an adverse opinion.'m"Finally, a county that wishes to impose
stricter controls on particular water supply systems is precluded from doing

149.

§ 47-6-11.3.

150. County commissioners can reject a plat application if: 1) the subdivider fails to
demonstrate that he can fulfill his water supply proposals in his disclosure statement and
that he can provide water to meet the annual water demands of subdivision residents or 2)
fails to provide a copy of a water permit for certain type of appropriations. See §§ 47-6-11,
47-6-11.2.
151. §§ 47-6-9 to 47-6-10 (Effective July 1,1996).
152. § 47-6-11(B)(1) (Effective July 1,1996).
153. Telephone Interview with Marsha Mose, Subdivision Specialist, N.M. SEO (Apr. 2,
1997).
154. The response of counties to negative opinions by the SEO is mixed. The larger, more
populous counties use a negative SEO opinion as a basis for plat rejection. Some county
commissioners in rural counties, however, approve subdivision plat applications despite an
adverse SEO report. Some of the rural counties have begun to accord SEO opinions more
weight because of challenges by community residents to subdivision approvals. Id.
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so unless the county has enacted an appropriate comprehensive plan and
the regulations are consistent with the plan."
Various amendments also may undermine the ability of the SEO to
discourage or prevent approval of some subdivisions. Under the former
version of the SA, if the SEO failed to revise his adverse assessment of a
subdivider's water supply proposals for a type one subdivision, a county
was prohibited from approving the subdivision unless at least two water
scientists controverted the conclusions of the SEO.'" Under the amended
text of the SA, if the SEO renders and does not revise an adverse opinion for
a type one, type two, type three, or type four subdivision, only a public
hearing on water availability must occur."5 7 After a hearing, a board of
county commissioners may approve a subdivision despite a negative
opinion by the SEO.lM In fact, an amendment to the SA permits a county to
hold a public hearing on a preliminary plat application even in the absence
of a SEO opinion about the subdivider's water supply proposals.'"'
Another problem with the amendments is that any perceived
benefits of the water permit requirement might be outweighed by loopholes
for certain subdivisions. First, § 47-6-11.2 of the New Mexico statutes does
not apply to individual domestic or shared wells. The statute only applies
to appropriations which already require the SEO to consider impairment,
conservation, and public welfare factors."W Second, the permit requirement
only applies to subdivisions containing twenty or more parcels, any one of
which is two acres or less in size. Subdividers may evade this provision
simply by modifying the number or size of their lots. Third, the timing of
the provision is ineffective. After July 1,1997, the water permit requirement

155. § 47-6-9(E) (Effective July 1,1996).
156. § 47-6-11(G) (Effective until July 1, 1996). If the SEO failed to revise an adverse
assessment of a subdivider's water supply proposals after the subdivider submitted
supplemental information, the subdivider could request the appointment of three qualified
water scientists. The water scientists were selected by the water quality control commission
and paid by the subdivider. If a majority of the water scientists did not agree with the SEO
assessment, a county could take their opinions into account when deciding whether to
approve a plat. Id.
157. § 47-6-11(H) (Effective July 1,1996).
158. If the SEO has not revised its adverse opinion "the subdivider has the burden of
showing that the adverse opinion is incorrect either as to factual or legal matters." § 47-6
11(H)(3) (Effective July 1, 1996).
159. § 47-6-14(D) (Effective July 1, 1996) (authorizes county commissioners to proceed
with a public hearing on a preliminary plats if the commissioners have not received a
requested opinion within 30 days of the receipt of other agencies' opinions); see also § 47-6-22
(Effective July 1, 1996) (states that counties can proceed with plat review process if a
requested agency opinion has not been received).
160. See §§ 72-5-23 (change of place of surface water use), 72-12-3 (water rights for a
community well) (Michie Repl. Pampl. 1997).
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becomes optional. 6' Thereafter, counties may elect not to require
subdividers to provide copies of water permits for subdivisions that fall
within the provision.
Finally, the schedule for implementing the amendments to the SA
relating to water supply systems is problematic. Only Santa Fe, Bernalillo
and Dofia Ana counties were required to adopt new regulations by July 1,
19962 All other counties were not required to adopt new regulations until
July 1, 1997, thereby providing developers with a window to file plat
applications that are not subject to stricter water regulations." This
schedule ignores the reality that subdivisions are proliferating throughout
New Mexico, particularly in Sandoval and Valencia counties.
5. Ambiguities about the Amendments
It is unclear whether the amendments will result in better water
supply safeguards. Under the former version of the SA, the SEO evaluated
whether a subdivider could fulfill the proposals contained in his disclosure
statement and whether a subdivider's water proposals conform to county
regulations.'TM Under the amended Act, the SEO must determine whether
a subdivider can fulfill the proposals contained in his disclosure statement
concerning water and whether he can furnish water sufficient in quantity
to fulfill the maximum annual water requirements of the subdivision.6 The
amendment has the benefit of focusing attention on water quantity issues.
It eliminates, however, SEO consideration of whether the subdivider's
proposals comply with other state and county water supply regulations.
This latter responsibility now falls solely upon county officials. If the
regulations are complex or water issues are divisive, there is a risk that a
subdivision plat will be approved despite its noncompliance with
applicable regulations.
It also is unclear what type of water conservation, quantification
and availability regulations each county in New Mexico will promulgate.
Counties must consult with the SEO prior to promulgating regulations.'"
County commissioners, however, are not obligated to adopt the
recommendations of the SEO. 67 In addition, none of the counties are
required to adopt model regulations for the 1995 amendments to the SA,

161.
162.
163.
164.

47-6-11.2.

§ 47-6-9(C) (Effective July 1,1996).
§ 47-6-9(D) (Effective July 1,1996).
§ 47-6-11(E)(1) (Effective until July 1,1996).

165. § 47-6-11(F)(1) (Effective July 1,1996).
166.

§ 47-6-10(A) (Effective July 1, 1996).

167. Id.
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which were promulgated by the SEO. 1mTherefore, it is possible that some
counties will adopt strict regulations while other counties may select less
stringent regulations."6 If this scenario develops, water and land
management problems may not be cured on a county or a statewide basis.
Finally, it is uncertain how the annual water quantification
requirement applies to individual domestic wells. In contrast to community
and shared wells, the SEO has not provided any guidelines for quantifying
the annual water needs of individual domestic wells.' 70 Even if the
quantification provision applies to individual domestic wells and the SEO
concludes that an inadequate water supply exists for the wells, county
commissioners can ignore the SEO opinion. If a county approves the use of
individual domestic wells, the SEO is required to grant the well
applications.
B.

SEO Recommendations for the Amended SA

1. Introduction
Recently the SEO has taken a more visible role in attempting to help
counties regulate the use of particular water supply systems in
subdivisions. In 1996, the SEO published a technical report that provides
guidance about water law principles, water conservation measures, and the

168.

HYDROLOGY SECFION, N.M. STATE ENGINEER'S OFFICE, STATE ENGINEER'S GUIDELINES

FOR COUNTY SUBDIVISION REGULATIONS GOVERNING WATER SUPPLY REQUIREMENTS (1996)

[hereinafter REGULATIONS).
169. Checkerboard regulation is already occurring. Only three counties were required
to adopt new regulations by July 1,1997 pursuant to the 1995 amendments to the SA. § 47-69 (Effective July 1, 1996). The remaining counties are in the process of developing
regulations. Some counties are making wholesale modifications to their regulations that
impose stringent regulations on subdividers. Other counties are holding onto their past
regulations by simply making superficial modifications to come into compliance with the SA
amendments. Finally, some counties, particularly in rural New Mexico, are fighting any
requirement to impose tougher standards on subdividers. Unlike larger counties such as
Santa Fe and Bernalillo, some rural counties have not experienced the negative effects of the
domestic well loophole and have refused to acknowledge the potential ramifications of their
water management practices upon other counties in New Mexico. Telephone Interview with
Marsha Mose, supra note 153.
170. Brian James, an attorney at the SEO, does not think that any quantification
guidelines will be developed for individual domestic wells. He explained that the SEO has
no ability to decline a request for three acre feet under the individual domestic well statute.
He further explained that during the 1997 legislative session, Santa Fe County was unable
to find a state legislator to sponsor a measure that would limit the amount of water for
individual domestic wells toa half acre foot per annum. In light of this failure, he felt that
it would be extremely unlikely for the SEO to propose and implement water quantification
regulations for individual domestic wells. Telephone Interview with Brian James, supra note
75.
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responsibilities of the SEO under the SA." The SEO also developed model
regulations which counties may adopt pursuant to the 1995 amendments to
the SA.' 2 Although the SEO publications possess various strengths, the
model Regulations contain several flaws.
2. Synopsis of Proposals
Both publications discuss water conservation techniques which
counties may apply to all types of subdivisions. These conservation
measures include the use of water saving appliances, xeriscape landscaping,
and water pressure controls.173 The SEO also has outlined strategies which
counties can use to minimize the annual water needs of a subdivision. 174
Other sections of the publications are designed to ensure that
adequate water supplies exist for a proposed subdivision. The publications
set forth methods for quantifying the annual water needs of subdivisions
that will rely upon shared or community wells."m The Regulations also
contain model water availability assessment regulations. 76 Subdividers who
propose to use any type of well must demonstrate that "groundwater which
is sufficient to meet the annual water [demands] of [a] subdivision is
physically available and can be practically recovered" for a specified
number of years.'7 If a subdivider proposes to use individual domestic

171. See generally WILSON, supra note 1.
172. REGULATIONS, supra note 168. The regulations were incorporated into model
regulations developed by the New Mexico Association of Counties. New Mexico Ass'n of
Counties Task Force, Model County Subdivision Regulations (1996). The New Mexico
Attorney General is currently urging counties in New Mexico to adopt the regulations
developed by the New Mexico Association of Counties. Telephone Interview with Marsha
Mose, supra note 153.
173. WILSON, supra note 1, ch. 7.2; REGULATIONS, supra note 168, pt. 1, §§ A-E, at 1-2.
Other recommended conservation measures include water metering and water pricing.
WILSON, supra note 1, at 19.
174. WILSON, supra note 1, at 28. These recommendations include water supply limits and
landscaping restrictions for each household. Id.
175. Id.
at 21-28; REGULATIONS, supra note 168, pt. 2, §§ A-B, at 3-4. The regulations
outline two alternative methods of computing annual water needs. They refer the reader to
a formula contained in Wilson's report. They also set forth a second standard under which
a county could specify the maximum amount of water that would be permitted for each lot
in a subdivision. REGULATIONS, supra note 168, pt. 2, § A, at 3-4.
176. The regulations include a separate water availability assessment model for type
three and type five subdivisions that contain fewer than six lots. REGULATIONS, supra note
168, pt. 6, §§ A-E, at 18-19.
177. Id. pt. 5, § C(l), at 13. The analysis must take into account the production rates of
existing wells and demonstrate that the subdivision wells can produce the full annual
demand for a certain number of years. In order to satisfy these requirements, subdividers
generally must perform on-site testing. A subdivider's water availability assessment also
must include a schedule of effects on proposed subdivision wells, a calculation of the lowest
practicable pumping level, and all other pertinent geohydrologic information. REGULATIONS,

NATURAL RESOURCES JOURNAL

[Vol. 37

wells, he also must submit information about the off-site effects on
neighboring wells and nearby water bodies which may result from the use
individual domestic or shared wells."
Some of the Regulations encourage the use of community rather
than individual domestic wells in subdivisions. One section recommends
that community well systems be mandated under certain circumstances,
including when an aquifer may provide unreliable quantities of water for
individual domestic and shared wells." The Regulations state that
individual domestic and shared wells should not be allowed in subdivisions
that include a community water system.'8
In the Regulations, the SEO provides some model regulations that
are not expressly required by the 1995 amendments to the SA. The
Guidelines, for example, contain water availability assessment regulations
for type three and five subdivisions that contain fewer than six lots.'8' They
also provide model disclosure requirements for subdividers that vary
according2 to the size of the subdivision and proposed water supply
system.'8
3. Strengths of the Proposals
If adopted, various provisions in the Regulations could facilitate
long-term water management and conservation by counties, thereby
reducing the likelihood of impairment. The water quantification measures
may help counties monitor water demand so that a community can adhere
to long-term water plans or aquifer mining rates. The water conservation
regulations may help counties protect and prolong the life of a community's
water supplies. The comprehensive scope of both sets of regulations should
increase their efficacy.' 83
The water availability assessment guidelines could help ensure that
sufficient water supplies exist for a proposed subdivision. A principal value
of the Regulations is that they apply comparable geohydrologic test
standards to individual domestic, shared and community well systems. In
supra note 168, pt. 5, § C, at 13-14.
178. REGULATIONS, supra note 168, pt. 4, §§ A-F, at 16-17.
179. Id. pt. 4, S B,at 9. The regulations also state that community well systems should be
used when a subdivision will contain 20 or more parcels, any one of which is equal to or less
than two acres in size. Id.

180. Id. pt. 4, § E, at 10.
181. Id. pt. 6, at 18-19.
182. Id. pt. 8, at 23-27.
183. The water quantification regulations require metering and measurement of water
uses in both residential and non-residential structures. Id. pt. 2, § C, at 3-4. The water
conservation measures would apply to all subdivisions, require consideration of indoor and
outdoor water uses, and mandate the metering of water uses in non-residential structures.
Id. pt. 1, §§ C, F, at 2.
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fact, the Regulations create a disincentive for subdividers to use individual
domestic and shared wells because the regulations impose tougher
disclosure standards on subdividers who propose to use individual
domestic or shared wells.' The geohydrologic test requirements also
should enhance the accuracy of the geohydrologic information that
subdividers provide to public officials and consumers. On-site testing, for
example, should reduce errors that may result from assumptions about an
aquifer's characteristics."s
If adopted, the Regulations could establish some appropriate
restrictions on the use of individual domestic and shared wells. The
Regulations proscribe the use of individual domestic and shared wells
when geohydrologic data indicates that an aquifer may not produce reliable
amounts of water for these types of wells.' The Regulations prohibit
individual domestic and shared wells when a subdivision will contain a
particular lot density."' Finally, both types of wells would be banned if a
subdivision includes a community well system.'8 This latter requirement
may foreclose attempts by subdividers to evade tougher regulations by
developing a subdivision in phases. 8 9
An additional strength of the publications is that they educate
county commissioners about water law issues in a manner that may
improve the quality of the subdivision review process. Both publications

184. Subdividers who plan to use individual domestic and shared wells must provide
information about potential off-site effects on neighboring wells and connected water bodies.
Id.pt. 6, § F(2), at 16-17. This requirement does not apply to subdividers who plan to install
a community water system. Id. § C, at 13-14.
185. Several questions about the adequacy of the water supply for VDLH households
persisted throughout the subdivision approval process. The subdivider's estimates about
water supply were not based upon on-site testing. Rather, they were based upon
assumptions about the aquifer's characteristics. The subdivider's hydrologic analysis was
also premised upon the results of well tests from a well that was located within the vicinity
of the subdivision site and well records from nearby properties. See REPORT 1, supra note 2,
at 6-11; REPORT 2, supra note 7, at 1, 4-5, 7-9. As a result of the diverse hydrologic
conditions within the aquifer and the use of only one well test, the reliability of the
subdivider's hydrologic analysis was extremely questionable. In fact, the subdivider
acknowledged that the hydrologic conditions within the subdivision site might mean that
subdivision residents would drill dry or marginally producing wells. Id. at 5.
186.

REGULATIONS, supra note 168, pt. 4, § B(2), at 9.

187. Id.§ B(1).
188. Id. § E,at 10.
189. A subdivider could try to escape tougher water system regulations by developing
his subdivision in phases. In the first phase, the subdivider might use a community well. For
later phases, the subdivider might use individual domestic or shared wells to escape the
regulations that are imposed on community wells. The proposed regulation that proscribes
the use of individual domestic or shared wells in subdivisions that include a community well
may foreclose this escape mechanism.
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provide county officials with a basic explanation of water law principles
and water supply systems. The publications explain the specific
responsibilities of the SEO and county commissioners under the SA."9 In
particular, they clarify that the SEO does not have authority to decline
individual domestic well applications and that counties are responsible for
enforcing any individual domestic well limitations.'"
4. Weaknesses of the Proposals
A principal defect with the proposed regulations is that they repose
a significant amount of authority in county commissioners. Counties simply
are required to consider, not to adopt, any or all of the proposed regulations
in the SEO publications. Even if a county adopts the Regulations, county
commissioners retain control over several critical issues. Under the current
draft of the Regulations, for example, county commissioners decide how
long a water supply should exist for a subdivision.1" The danger with
delegating this type of decision is that some county commissioners lack the
requisite expertise to make this kind of determination.
Another problem with the Regulations is that they do not
effectively close the domestic well loophole when geohydrologic conditions
indicate that the use of individual domestic or shared wells is inappropriate.
The Regulations require subdividers to provide information about the wells
and water bodies that will be affected by individual domestic wells. A
finding that the wells will adversely affect neighboring wells or water
bodies, however, is not a basis for denying a subdivision application.
The Regulations also contain loopholes for subdividers. Developers
are responsible for conducting the water availability assessments. A
subdivider may be able to hire a geohydrologist who will render favorable
findings or couch.unfavorable data in innocuous language."' Furthermore,

190. WILsoN, supra note 1, at 2-5. The technical report provides an explanation of the
steps that the SEO follows when reviewing a subdivider's water supply proposals. Id. at
6-7.
191. REGULATIONS, supra note 168, pt. 4, § E, at 10 n.14.
192. Id. pt. 5, § B, at 12 n.15. The regulations are filled with a number of blank spaces for
years, well pumping rates, and water table declines. Counties may fill in these spaces with
numbers that they feel are appropriate. The SEO publications offer some guidance about
appropriate numbers. The SEQ, however, provides counties with wide ranges of numbers
and percentages from which to choose. See id. at 9 n.11 (acceptable rate of production for
individual domestic and shared wells), at 12 n.15 (minimum life expectancy of subdivision
water supply), at 14 n.18 (acceptable level of water drawdown), at 16 n.23 (dewatering of
neighboring wells).
193. The geohydrologist for the VDLH subdivision phrased adverse geohydrologic data
in innocuous language. For example, in his first report the geohydrologist simply stated that
well production would vary within the subdivision and that studies indicated that there
would be good well production within the subdivision site. R'oRirr1, supranote 2, at 6. After
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subdividers are not required to perform on-site testing under some
circumstances.' 4 If a subdivider does not perform on-site testing, there is an
increased chance that the geohydrologic data for a site will be inaccurate or
erroneous. Finally, unless a county adopts limitations on the use of
individual domestic or shared wells, subdividers retain discretion to
propose the use of either type of well.
C. Proposed Refinements to the Enacted and Proposed Reforms
1.

Introduction

Additional refinements to the water supply system regulations are
necessary. Amendments to both the domestic well and subdivision statute
must occur. There are two major defects with the current regulatory
framework for subdivision water supply systems. First, the regulations do
not effectively incorporate water law principles. Second, the regulations
skew water management authority away from the SEO in favor of county
commissioners who possess little, if any, water management knowledge.
Until these imbalances are redressed, effective regulation and protection of
the State's water supplies will remain in jeopardy.
2. Proposals
a. Amend Water Statutes andRegulations
Under an amended version of the domestic well statute, the SEO
should be allowed to consider water conservation, water availability,
impairment and public welfare factors when deciding whether to grant an
individual domestic or shared well for a subdivision household." If any of
the conditions is not satisfied, the SEQ should have the power to decline an
individual domestic or a shared well application for the home." The

the negative SEO opinion, the geohydrologist revised his report to acknowledge that dry or
marginally producing wells could be drilled within the subdivision and that storage tanks
for wells might be needed to handle peak water demands. REPORT 2, supra note 7, at 4- 5.
194. Under the regulations, subdividers are not required to perform on-site testing if "the
subdivider can demonstrate that existing wells in the area are representative of general
aquifer conditions within the subdivision." REGmATIONS, supranote 168, pt. 5, § C(2), at 13.
The regulations do not specify how a subdivider can meet this burden of proof.
195. Arguably, the SEO already possesses this power. Under New Mexico law, the SEO
is required to consider these factors for any underground water appropriation. See N.M.
STAT. ANN. § 72-12-3(E) (Michie RepL. Pampl. 1997). The statute does not exclude
appropriations that fall under the domestic well statute from this requirement. Id.
196. It is not clear whether the SEO should have the ability to decline individual domestic
well applications for sites outside of subdivisions. Requiring the SEO to review all of the
factors that appear under § 72-12-3 for each individual domestic and shared well application
may be impracticable. The SEQ, however, should be granted the power to decline individual
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owners of individual domestic and shared wells also should be required to
acquire water rights to offset the effects of pumping upon neighboring wells
or related water bodies.
Regulations for individual domestic wells should be modified as
well. The SEO should develop methods of calculating the water needs of
individual domestic wells. The wells should be metered.'9 In addition,
water quality and well construction standards should be adopted for
individual domestic wells. The current lack of adequate water quality and
well construction standards for individual domestic and shared wells
endangers community safety and property investments.1'
These modifications will redress several of the water and land
management problems that stem from the domestic well loophole. Allowing
the SEO to consider water conservation and impairment factors will bring
the domestic well statute into harmony with other appropriation statutes. 99
Perhaps more importantly, granting the SEO power to decline an individual
or shared well application will help ensure that adequate water supplies
exist, lessen the potential for impairment problems, and afford some
protection for homeowners. Offsetting requirements, metering, and well
construction standards also would protect existing homeowners and water
supplies.2 Moreover, allowing the SEO to decline an individual or
domestic well application will prevent ill-advised subdivision plat
approvals which county commissioners might grant.

domestic and shared wells for any subdivisions that will include more than six households.
197. Homeowners' associations could be responsible for reading and reporting the
meters. Penalties could be imposed if the homeowners association failed to report the
consumption levels or falsified data about consumption rates.
198. Individual domestic wells are not subject to well construction or water quality
standards. Thus, if a homeowner hires a lesser quality well driller, there is a risk that an
improperly installed well could result in some form of groundwater contamination. In
addition, if an individual well goes dry or water quality declines, the individual domestic
well owner must find his own solution. Community wells, in contrast, are maintained by a
water cooperative. The cooperative guarantees that the quality and quantity of water will
be adequate for well users. Community wells are typically installed by professional well
drillers and are monitored by the EID. Letter from Souren Ala, supra note 13, at 3.
199. See, e.g., N.M. STAT. ANN. §§ 72-5-6 (surface water appropriation), 72-5-23 (change
of place of use of surface water), 72-12-3 (community well) (Michie Repl. Pampl. 1997).
200. Offsetting requirements would help reduce the likelihood of impairment. Metering
would enable community officials to monitor water consumption rates. Well construction
standards would help prevent water contamination and waste.
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b. Modificationsfor the Subdivision Act and County Subdivision
Regulations
1.

AdditionalPowersfor the SEO

The SEO should possess the power to develop and impose some
baseline water supply system regulations. Although local geohydrologic
conditions may vary and necessitate different water supply regulations,
some uniform requirements should be applied by all counties to ensure that
there is some level of consistent regulation of subdivision water supply
systems in New Mexico. The SEO, for example, could develop minimum
water conservation standards and hydrologic testing requirements. Both of
these matters presumably apply to all subdivision sites and fall within the
jurisdiction of the SEO.'
The relationship between the SEO and county commissioners with
regard to other water supply regulations also should change. Currently,
county officials are free to reject or disregard SEO recommendations for
county subdivision water supply regulations.?u This arrangement ignores
the fact that the SEO, in contrast to most county commissioners, possesses
special water management expertise and responsibilities. The SA could
be amended to require county commissioners to justify the county's
rejection of a proposed SEO regulation.' In addition, the SEO should be
required to periodically review each county's subdivision regulations to
ensure that the regulations comport with water law principles and SEO
water management objectives.2

201. See, e.g., N.M. STAT. ANN. §§ 72-2-1 (vests SEO with general supervision of waters
of the state and the measurement, appropriation and distribution of the waters), 72-2-8
(authorizes SEO to adopt regulations to implement and enforce any provision of law
administered by it, and necessary to accomplish its duties), 72-2-9 (states that the SEO shall
supervise the apportionment of water in New Mexico according to licenses issued by it and
its predecessors) (Michie Repl. Pampl. 1997).
202. N.M. STAT. ANN. § 47-6-10 (Michie Repl. Pampl. 1995 & Supp. 1996).
203. See supra note 201.
204. There is some danger that a separation of powers problem will arise. The provision
that relates to the adoption of subdivision regulations could be reformulated to impose some
burden of proof on county commissioners who reject SEO recommendations. This type of
amendment could help avert separation of powers issues.
205. The Sandoval County regulations in effect at the time of the VDLH subdivision
approval exemplify the importance of SEO oversight. The regulations failed to incorporate
basic principles of water law. They required subdividers to disclose basic information about
surface water appropriations such as the source of water supply and to provide a hydrologic
analysis for surface water appropriations. No comparable regulations applied to
groundwater appropriations. The regulations imposed some limitations on water supply
systems that would qualify as community water systems. The regulations, however, focused
upon the physical location of the wells, not the availability of a water supply. See SANDOVAL
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The SEO also should be allowed to recommend, or in extreme
circumstances mandate, the use of a particular type of water supply system
for a subdivision after reviewing the pertinent geohydrologic data. The SEO
is best equipped to determine when the use of a particular water system is
advisable because of local geohydrologic conditions.2 County commissioners are rarely qualified to make this type of determination. If the
subdivider is dissatisfied with the SEO opinion, he could appeal the SEO
recommendation to an impartial panel of geohydrologists.'
The power of the SEO to determine whether a proposed water
system complies with state and county water supply regulations should be
reinstated. The restoration of this regulatory requirement would provide an
additional safeguard. County commissioners may not be aware of
applicable regulations. Oversight by the SEO would help ensure that all of
the applicable requirements are satisfied.

spranote 30, §§ 6,13,16,17. Recently, Sandoval County enact 4i
SuBDIvISxoN REGULATIONSu
new subdivision regulations for Placitas that impose stringent water supply requiremencs.
This amendment constitutes the first modification to the Sandoval County Subdivision
Regulations in 24 years. See SANDOVAL COUNTY, N.M., APPENDIX A TO LAND SUBDIVISION
REGULATIONS OF SANDOVAL COUNTY, NEW MEXICO: DEVELOPMENT PLAN FOR PLACITAS AREA
OF SANDOVAL COUNTY (1996).

206. There are recognized benefits to using a particular water supply system in certain
circumstances. First, community wells should be used when the water supply for individual
or domestic wells may be unreliable. According to the SEO, "[clommunity wells are
recommended for these areas because the developer will have greater flexibility than
individual parcel owners in locating wells in the most optimal location to ensure a viable
water supply." REGULATIONS, supra note 168, pt. 4, § B, at 9 n.11. In addition, with a
community well, water-pricing systems can be developed to encourage water conservation
by subdivision residents when water supplies are scarce. There are several other benefits to
using a community well. The wells are subject to monitoring regulations and construction
standards and are maintained by professionals. Individual domestic and shared wells, in
contrast, are not subject to well construction, water quality, or monitoring requirements.
Letter from Souren Ala, geohydrologist, to Jim McKenzie, Placitas West Water Co-op 1 -2
(June 30,1995) (on file with University of New Mexico Law Library); Letter from Souren Ala,
supra note 13, at 2-4.
The use of community wells, however, is not always advisable. In some circumstances,
the use of community water systems may harm local water supplies. According to one study:
Attempts to address a falling water table... by replacing many small
domestic wells with a few large capacity wells serving a community water
system can make the problem worse unless the community wells are
carefully sited. High-production wells may markedly lower the water table
for a large radius around the well field.
EUGENE V. THAW & CLAIRE E. THAW CHARITABLE TRUST, WATER & GROWTH INTHE SANTA FE
AREA: FRAMING THE ISSUES 27 (1995). Furthermore, as the study observes, the use of
community well systems may produce higher population densities and increased demands
on water resources. Id.
207. See supra note 156 for an explanation of a possible mechanism that could be
implemented.
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2. Modify the Powers of County Commissioners
County commissioners should be vested with some additional
powers. The SA should be amended to require county commissioners to
consider the effect of a proposed water system upon nearby properties and
water systems. County commissioners should be permitted to condition plat
approval upon the use of a particular water supply system. In addition, the
commissioners should be allowed to decline a plat approval if the
subdivision would have sufficiently adverse effects upon other properties
and water rights.
Some of the discretion of county commissioners should be curbed.
County commissioners should not be permitted to override an adverse SEO
determination about a subdivider's proposed water system after a public
hearing. The VDLH subdivision approval process exemplifies the danger
of relegating a water supply decision to a public forum. Subdividers can
mount persuasive, inaccurate arguments which local residents may not be
able to counter." County commissioners may not have enough knowledge
to determine whether a subdivider's representations are accurate.2 An
impartial panel of geohydrologists could review the SEO determination. If
a majority of the panel concluded that the SEO was incorrect, the county
commissioners could vote to approve the subdivision."
3. Close Loopholesfor Subdividers
The SA should be amended to limit subdivider control over the use
of a particular water system. Subdividers could still be allowed to propose
a type of water supply system for a development. The SEO, however,
should be able to select a geohydrologist to conduct the geohydrologic
analysis.2" This mechanism could help ensure that unfavorable
geohydrologic data is not couched in misleading language.
In addition, the cost of replacement water supply systems should
be imposed on subdividers under certain circumstances. Currently, by
invoking the domestic well statute subdividers can harm neighboring wells,

208.

The subdivider at the VDLH hearing, for example, made several erroneous

statements. He argued, for example, that there is no hydrologic difference between the use
of individual domestic wells and a community well. He also argued that there was a greater
risk of water contamination with the use of an individual domestic well. See supra notes 198
and 206 for an explanation of why these statements were inaccurate.
209. Another possible reform might be to require county officials to attend water law
seminars with the SEO to try to help ensure that county commissioners will recognize when
a potential water supply problem exists within a subdivision site.
210. See supranote 156 for a possible regulatory model.
211. Subdividers could forward the cost of the geohydrologic analysis to the SEO or the
state. The money then could be sent to the geohydrologist.
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thereby imposing additional drilling, pumping or replacement costs on
existing well owners. When any of these events transpire, subdividers are
not liable for well improvement costs. This result seems unfair if new
subdivision wells will result in a premature depletion of area water
supplies. Thus, if the use of individual domestic wells will result in
premature water declines which necessitate well improvements,
subdividers should be required to pay or share the cost(s) of modifying preexisting systems.
4. Create Regional Water Management Bodies
The State's water bodies need to be managed in a comprehensive,
integrated manner because of the geohydrologic interrelationships among
different surface and water bodies. As an initial step, the State should
provide appropriations to finance periodic geohydrologic surveys. Without
sufficient information about the characteristics of several underground
water bodies, it will be impossible to effectively manage New Mexico's
water resources. In addition, counties and municipalities within a region
should work together to ensure that their subdivision regulations are
complimentary. Harmonizing the regulations of neighboring communities
will offer long-term protection for the State's water resources by ensuring
that there is well-integrated regulation of subdivision water supply systems.
This type of cooperation also would compliment existing regional water
planning programs.2 2
5. CreateEnforcementMechanisms
Counties also should be required to develop enforcement
mechanisms to ensure that subdividers comply with their representations
about water conditions in a subdivision site and the water needs of
subdivision households. The current penalty provisions in the SA do not
seem to address either of these issues.2' In addition, under the SA, counties
lack the authority to determine whether subdivision residents are
complying with water consumption limitations.
A penalty system should be developed to deter subdividers and
homeowners from misrepresenting water conditions and water needs
within a subdivision. Subdividers could be required to post a bond for
subdivision water supply systems or to pay for the cost of developing an
adequate water supply system if the subdivider failed to disclose potential
water supply problems. In addition, homeowners associations should be
subject to fines or water rights limitations if they submit false water
212. See N.M. STAT. AN. § 72-14-44 (Michie RepL. PampL 1997) (regional water planning
statute).
213. N.M. STAT. ANN. §§ 47-6-27 to 47-6-27.1 (Michie Rep]. Pampl. 1995).

Fall 197

COMMENT

consumption rate data. Counties also should be authorized to perform
unannounced inspections of water meters.
CONCLUSIONS
To a person who is unfamiliar with the aridity of New Mexico,
concerns about the domestic well loophole may sound alarmist. Water,
however, has always been accorded a special status in New Mexico. An
article of the New Mexico Constitution codifies prior appropriation and
beneficial use principles. 4 The heightened status of water stems from a
historic recognition that New Mexico "has only enough water to supply its
most urgent needs. [Therefore] [w]ater conservation and preservation is of
[the] utmost importance. Its utilization for maximum benefits is a
requirement second to none, not only for progress but for survival." s The
current regulatory framework for subdivision water supply systems
contravenes the historical solicitude for the State's waters and endangers
the long-term existence of New Mexico's residents.
The need for reform has become immediate. Conditions are
physically ripe for water management problems to emerge throughout New
Mexico. Greater population density has increased the likelihood that the use
of individual domestic or shared wells in subdivisions will result in well
interference. The lack of geohydrologic data in some counties where rapid
development is occurring enhances the potential for water management
problems.
Conditions also are legally ripe for water management problems to
arise. Currently, there is no effective regulatory check on the use of
individual domestic or shared wells in subdivisions. Under existing water
and subdivision statutes, the SEO cannot deny an individual domestic or
shared well application. This regulatory gap is rarely redressed at the
county level. Several counties have inadequate subdivision water supply
regulations. Some county officials abdicate responsibility for subdivision
water supply system decisions by contending that they lack the authority
to require the use of a particular type of water system or by ignoring an
adverse SEO opinion. Other county officials simply lack the expertise to
recognize when the use of individual domestic or shared wells is
inappropriate because of geohydrologic conditions.

214. N.M. CONST. art. XVI (irrigation and water rights).
215. Kaiser Steel Corp. v. W.S. Ranch Co., 467 P.2d 986, 989 (N.M. 1970). In an earlier
decision, the New Mexico Supreme Court implied that the provisions in the New Mexico
Constitution effectively nationalize the State's water resources for the public benefit. The
Court observed that the water had been nationalized "[n]ot as a source of public revenue,
as minerals retained for royalties; but as an elemental necessity, like air .... " Threlkeld v.
Third Judicial Dist. Court, 15 F.2d 671, 673 (N.M. 1932).
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Ultimately, no simple solution to the problems of regulating water
supply systems for subdivisions exists. Imposition of a uniform regulatory
system is impossible because of differing geohydrologic conditions and
community prerogatives. Some basic considerations, however, should guide
reform efforts. First, the regulations'for subdivision water supply systems
should incorporate the basic principles of water law in New Mexico and
accord appropriate authority to the SEO. Second, the regulations should be
designed to maximize protection of the State's water resources. Finally, the
regulations should deter subdividers and homeowners from evading water
supply system regulations.
The VDLH subdivision represents only one, relatively small
subdivision that has been approved under current subdivision regulations.
The subdivision, however, poses several threats to existing residents and
community water supplies. If similar problems arise in other counties then
effective management of New Mexico's water supplies may be jeopardized.
As a result of these considerations it is imperative that lawmakers at state
and local levels act quickly to redress deficiencies in current water and
subdivision laws.
JOCELYN DRENNAN

